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Codification—Its_ Practicability and Expediency—In answer to Judge 
Walker’s Report. 


[By Wassineron Van Hamm.] 


The editor of the Western Law Journal having invited discussion 
upon the subject of “ the practicability and expediency of so enlarging 
and systematizing the written law, as to reduce it to a regular code,” 
and being myself desirous to hear from others, much more capable of 
writing upon so important a subject than myself, I have thought 
proper to submit some considerations, tending to draw out from the 
editor himself, or from others, still more decisive arguments and opin- 
ions upon the subject of codification. I am decidedly a friend to 
codification if it be practicable—but, it seems to me, that it is not 
practicable so to systematize the written law, as to render all aid from 
an unwritten law unnecessary. And if it be impracticable to dis- 
pense entirely with unwritten law, would we be in a better condition 
than we are at present, with a code? So many strong reasons are 
advanced in the report of Judge Walker in favor of codification, that 
if I couid for a moment entertain the belief, that such a scheme were 
practicable, I should have no doubt about its expediency; but believ- 
ing it to be impracticable, I must also contend, that it is inexpedient 
to attempt the formation of any such code. 

It is very difficult, in an old, settled community, like our own, to 
undo all the customs and habits of the people, and introduce among 
them an entirely new order of things. For such would be the case if 
a regular code of law were adopted. Old laws, and old decisions of 
our Courts, would be cast aside for new enactments and new rules; 
for if the code consisted simply of a collection of our present laws, 
and an adoption of the present decisions of our Courts, I would ask, 
of what benefit could it be? It would be merely a republication of 
what we ,already have in a sufficiently cotivenient form. I take it, 
that by codification is meant, not merely a collection of all our present 
laws into one or more, volumes, but an enlargement of our present 
laws, whether legislative or judicial, so as to include within the sys 
tem a remedy for every injury, whether public or private. A scheme 
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like this, if it were practicable to bring it about, would be of inestima- 
ble importance to our people. But how cqn it be done? Man is 
imperfect. He was imperfect in the middle and dark ages of the 
world. He is imperfect in the nineteenth century. And he will 
continue to be imperfect so long as he continues to be an inhabitant 
of this globe. And although from time immemorial, legislative bodies, 
both in monarchical and free governments, have been constantly en- 
gaged in enacting laws, still, with every succeeding year, the necessi- 
ties and circumstances of man have deemed new and very different 
laws absolutely essential to the preservation of life, liberty, and 
property. 

Such having been the case in all previous time, it is not to be ex- 
pected, that any number of men, however learned they may be in 
philosophy and law, should be able to establish a system of law more 
perfect than the one under which we at present live. It is true, our 
present statute laws are defective; our judicial decisions are full of 
imperfections; and our legislators, and our judges, are but men, and 
as liable to err as any other individuals in the community. To prove 
this, it is only necessary to refer for a moment to the amendatory 
laws and new enactments of our Legislature, and to the overruled de- 
cisions of our Courts. But a new code would be made by the same 
men, or by those living in the same age, and in the same condition, 
and surrounded by the same imperfections. 

Now let us suppose that the Legislature, in their wisdom, should 
select three or five of the most learned members of the bar, for the 
purpose of “ so enlarging and systematizing the written law, as to re- 
duce it to a regular code.” And let us suppose further, that these 
learned gentlemen should so well succeed in the accomplishment of 
the object proposed, as to send forth to the good people of Ohio, un- 
der legislative sanction, eight or ten volumes, containing the whole 
civil and criminal law of the State, and receive therefor the plaudits 
of the whole population, learned and unlearned. And suppose, fur- 
ther, that this object was so admirably effected as to induce every 
lawyer in the State to throw aside or destroy every book of Reports, 
(including the Ohio Reports), in his library, and rely solely on the 
Code, what would be the condition of our people? Why, says Judge 
Walker, in substance at least, not only the lawyer, but the plain un- 
lettered man would know the law of the State with very little trouble; 
all would be certain and fixed, and “ the glorious uncertainty of the 
law” would no longer exist. 

Now let us look calmly at this state of things, and see whether this 
would be the result. I am willing to admit, that such might be the 
result if all men could think alike, and construe codes and statutes 
alike; and if the condition of our people should remain precisely as at 
the time of the taking effect of the supposed code; but, fortunately or 
unfortunately, for us, we are prone to differ in our views of the plain- 
est things; we are not disposed to think alike, talk alike, or to con- 
strue codes and statutes alike; nor is it possible for the people of Ohio, 
with all their energy, enthusiasm of character, and industry, to remain 
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even for a single year in the same condition. We are moving for- 
ward with telegraphic speed to greatness and glory. Nothing, save 
war, pestilence, or famine, can stay the march of this wonderful 
eople. 

: To show in the clearest light, that no additional certainty would 
arise from the establishment of a code, I will take the liberty of offer- 
ing the following illustration. Upon the very day of the publication 
and taking effect of this supposed code, Mr. John Doe, a plain, unlet- 
tered man, reads in plain letters from a plain paragraph, a single sec- 
tion of this new and untried code, and puts, as he supposes, a plain, 
common sense construction upon it, and thereupon concludes, that he 
has a remedy for an injury sustained. He directs his steps towards 
the office of a learned counsellor, who puts precisely the same inter- 
pretation upon this same section that his client has done before him. 
Suit is accordingly commenced, and every thing goes on swimmingly 
until the attorney of the defendant, Mr. Richard Roe, files his demur- 
rer or plea, and argues before the Court, on the trial of the case, that 
the construction put upon the code is entirely erroneous. ‘The Court, 
upon mature deliberation, taking into consideration the circumstances 
under which the code was enacted, and the probable intention of the 
Legislature, are of opinion, that the Jaw is with the defendant, and 
adjudge costs against the plaintiff. This decision of this honorable 
Court is reported to the people of the State, in another volume, as ex- 
planatory of a single section of the new code. Henceforward, not 
only plain, unlettered men, but learned counsellors and jurists, are 
compelled to look up a volume of reports, containing judicial construc- 
tions put on this newcode. Thus it will be with almost every section 
of the new code. Judicial constructions of the new code must be 
hunted up to know exactly the meaning of the Legislature. I put 
this case to the judgment of any man, whether learned or unlearned, 
as a fair instance of the condition of the law, immediately after the 
taking effect of this new code. And if such be the case immediately 
afterwards, how many volumes of reports, construing this new code, 
would we have in Ohio, in the course of ten years? Again: in the 
course of a year, owing to the change of the circumstances and condi- 
tion of our people, an injury arises for which no remedy is to be found 
in the code. What is to be done? Either the judge is to go beyond 
the pale of written law and make a remedy for the particular case, or 
the injured party must go unredressed. And who, I would respect- 
fully ask, can foresee the many hundreds and thousands of cases which 
may arise, and which are not provided for in the code? 

If these things be true, what benefit would arise to the people of 
Ohio from an upturning of our present judicial system, and the estab- 
lishment of a regular code? For a very short time, people might 
know, or think they knew, a little more about law than they had ever 
known before; they might think every thing fixed and certain, so far 
as the law was concerned; and they would go to construing the code 
for themselves, and think lawyers of no use; but soon, to their sorrow 
and cost, they would find that their constructions of legislative enact- 
ments were very different from those of learned judges. 
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Indeed, in my apprehension, there is no mode so well calculated_to 
produce litigation, as the placing of law books in the hands of those 
who have never made the science of law their particular study. It is 
like placing a medical work in the hands of one who knows nothing 
of the science of medicine. The patient reads and prescribes for him- 
self, and in ninety-nine cases out of a hundred, he is compelled to 
employ a physician to undo the mischief done by his own rash pre- 
scriptions. As an apt illustration of the injury done by placing law 
books in the hands of those who are unacquainted with the science, I 
would respectfully refer the reader to Swan’s Treatise—and I do so 
without disrespect to the learned author, for whom as a man and as 
a judge I have the highest regard—but it does seem to me, that this 
book, gotten up for the very purpose of enabling every man to be his 
own lawyer, has been productive of more trouble and litigation and 
costs to the people, than all the hidden mysteries of the law prior to 
its publication. Individuals who were previously in the habit of ap- 
plying to lawyers for advice, after the publication of Swan’s Treatise, 
immediately flew to its pages as a sovereign remedy for all their 
troubles; and being unable to put a proper construction upon the law, 
as laid down in that excellent work, they get into the very midst of 
litigation, and then are compelled to apply to a lawyer for his assist- 
ance in getting them out, Just so it is with professional men, when 
they attempt to take upon themselves mechanical and agricultural 
employments. Knowing but little, practically at least, without the 
sphere of their own professions, they make poor farmers, and poor 
mechanics. <A jack-at-all-trades is generally esteemed a good-for-noth- 
ing-sort of man, Let each individual in society attend strictly to his 
own profession or trade, without attempting to take upon himself the 
duties of all professions and trades, and men will be more prosperous 
and happy. It is said, and wisely said, that a man can be great in 
only one thing. If he attempt to be great in every thing, he is very 
apt to fail in all things, 

I regret exceedingly, that Judge Walker, in his report, has seen 
proper to say so many harsh things of the profession of which he is a 
member. If these hard remarks had come from one who is not a law- 
yer, I should not have been surprised at any thing that might be said 
derogatory to the character of the profession; but coming, as they do, 
from an eminent member of the bar, I feel called upon, in this connec- 
tion, to say a few words in vindication of the profession. Judge 
Walker’s main charge against the profession is opposition to legal re- 
form. ‘This is a very serious charge. And, it seems to me, that it is 
‘a charge unfounded in fact. If true, one might readily “ impute to 
the members of that honorable profession, narrow and unworthy mo- 
tives.” ‘The members of the profession are, as a matter of course, 
better acquainted with the law, its perfections and imperfections, than 
any other class of people. Itis their daily and hourly study. While 
others see but the surface, the profession itself, or a portion at least of 
the profession, see and know its depths. Such being the case, if they 
are opposed to legal reform, not only may “narrow and unworthy 








Codification. 533 


motives” be imputed to them, but also dishonorable and dishonest 
conduct. Further, says Judge Walker, “They, (the lawyers), are 
most directly interested in keeping things as they are.” Again, he 
says, “it would be asking too much of their (the lawyers’) patriotism, 
to require them, (the lawyers), to take the lead in legislating bread 
out of their own mouths.” This, the reason given for opposition on 
the part of lawyers to legal reform, is the severest thrust of all. What 
does it amount to? Why, that lawyers are opposed io legal reform, 
because their pecuniary interests would suffer thereby. If this charge 
be true, lawyers must be, not only wicked men, but dangerous men; 
and it is high time for the people, the whole people, to whom Judge 
Walker most eloquently and forcibly appeals, to rise in the majesty 
of their strength, and hunt down these men, who prey on the very 
vitals of society. But are not these charges mere vapor, without sub- 
stance?’ What is legal reform? It is very easy to cry aloud from 
the house-iops, Reform, Reform, but it is a very different thing to an- 
swer the query, “ What is legal Reform?” 

I have attempted to show, in the preceding remarks, that codifica- 
tion would not be legal reform; that it is impracticable, and, of course, 
inexpedient; and that the very objections, that are now made in this 
report to our present judicial system, would, in a very short time, ap- 
ply to the new code, together with various other objections not inci- 
dent to our present system. Now, before this wholesale charge of 
oppositicn to legal reform is made against the legal profession, it 
would be well for those who make it to declare, unequivocally, what 
their standard of legal reform is, so that in the examination of the 
question of opposition on the part of members of the profession to le- 
gal reform, honest minds may be able to decide, satisfactorily to them- 
selves and others, whether there be truth in the charge. It will not 
do to say, because a lawyer is opposed to codification, that, therefore, 
he is opposed to legal reform, because, in the very words of the author 
of the report,“ The project of framing a systematic code of written 
law, has found ardent advocates and opponents among the most intelli- 
gent and philanthropic minds of the age.” Hence codification and 
legal reform, in the apprehension of some of the * most intelligent and 
philanthropic minds of the age,” are very different things. 

As an appropriate illustration of the different opinions entertained 
and expressed upon the subject of legal reform, allow me to refer to 
the celebrated retrenchment law of last winter. It reduces the an- 
nual salary of judges of the Supreme Court to one thousand dollars, 
and of president judges of the Common Pleas Courts to seven hundred 
and fifty dollars. It also reduces the annual pay of sheriffs to seven 
hundred and thirty dollars, and of clerks to seven hundred dollars.— 
This act also abolishes the docket fee. This celebrated retrench- 
ment law is called by many a legal-reform-law. Many lawyers, how- 
ever, and among others Judge Walker himself, are of opinion, that 


the reduction of the compensation of public functionaries is not in ac- 
cordance with what they understand to be legal reform. Those who 
believe a reduction of compensation was called for by the interests 
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and necessities of the State, may say that all who are opposed to the 
retrenchment law are against legal reform. But the simple fact of 
opposition to the retrenchment law does not prove the charge of op- 
position to legal reform; it only shows that men cannot agree as to 
what legal reform is, 

So with the docket fee; some lawyers, as well as others of other 
professions and trades, are of opinion, that docket fees should not 
have been abolished; that it is contrary to true legal reform to compel 
the creditor to pay the whole expense of collecting his claim; whereas 
others consider the abolishment of the docket fee one of the greatest 
legal reforms of the age. 

Then I would again ask, “ What is legal reform?” The best an- 
swer that can be given to this question is; it is a correction of all er- 
rors and abuses in an existing system of law. ‘This question being 
answered, another equally important arises, and that is, who is to dis- 
eover and correct these errors and abuses?. “Fhe only answer,’ I 
imagine, that can be given to this query, under our republican form 
of government, is, the people, through their representatives. But the 
difficulty, suggested before in these remarks, here arises; that the peo- 
ple, and their representatives also, differ as to the true meaning of 
legal reform. So that I cannot conceive of any better method of 
bringing about legal reform than the one we have now in practice.— 
As soon as the representatives of the people discover any defects in 
the existing system, let them, at once, apply the remedy. By doing 
a little at a time, as defects and imperfections are discovered, the law 
will be more apt to approach perfection, than by hewing down all old 
established institutions, and erecting in their stead new and untried 
schemes. 

If this plan were adopted in England, the difficulties spoken of ny 
Lord Broagham might be got rid of much more easily than by codi 
cation. In this remark I have no reference to the criminal law of 
England, but to the civil statute and common law; because it is a very 
easy matter to construct and adopt a criminal code adequate to the 
condition of any country. This should be done, because it is practic- 
able, and because every man should know, or have the opportunity of 
knowing, what act is criminal, and what not so. But even if this 
were done, I do not perceive how the objection made by Lord Brough- 
am, that there are now in England thirteen different definitions of the 
crime of theft, could be obviated—because as soon as the statutory 
definition of theft was enacted, the judges in the Criminal Courts 
would put thirteen different constructions upon the definition. The 
code would be of no avail to prevent this difference of opinion among 
judges in construing statutes. Lord Brougham also complains that a, 
very large number of statutes are obsolete, or of no use, because not 
applicable to the condition of the people; and also, that there is a 
doubt whether a large number of statutes are repealed or still in 
force. Now, to settle these troubles, it seems to me it would not be 
difficult for the wise men of Great Britain to pass a general repealing 
statute, including in it all obsolete laws, and all laws about which 
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there is a doubt as to whether they are in force or not, and_also to in- 
clude in it all statutes that are unjust to the people. Let them do this, 
and then collect together all the statutes still in force, publish them in 
one or more volumes—consolidate the criminal laws of the kingdom— 
and all the benefits arising from codification would ensue, and ten 
thousand troubles, that would arise from the destruction of the mass 
of wisdom and learning contained in the old books, would be avoided. 
I cannot here do otherwise than express my great admiration of the 
following sentiment uttered by Judge Walker. It is this: —“ Neither 
revere what is old, nor admire what is new, merely on account of its 
being old or new: but submit every question to the test of strict ex- 
amination, upon its intrinsic merits.” The disposition to adhere to 
what is old simply because of its antiquity, and to admire what is new 
simply because of a love of innovation, is too common among the 
great mass of mankind; and too few are disposed to look at the intrin- 
sic merits of a question, and decide it accordingly. In the old coun- 
tries of Europe men love old things because of their antiquity. In 
young and growing America, we have formed so pungent a dislike to 
every thing European, and especially to every thing that smacks of 
the old mother country, that we are disposed to be innovaters simply 
because we love innovation. But this great question of codification 
should be decided without favor or prejudice for either old or new 
things. It is too important to the welfare of our country to allow of 
any thing but a fair and candid examination; and in submitting these 
remarks I hope to be governed by a disposition of candor and fairness. 
I cannot agree with Judge Walker, that “neither the antiquity of 
the common law, nor its present wide supremacy, prove any thing, 
one way or the other, as to its comparative excellence.” Without 
looking to the antiquity of the common law, or its wide supremacy in 
other countries of the globe, the mere fact, that it has been supreme 
in our own happy country for more than a half century, and that the 
people of the United States are still happy and prosperous, goes far, 
very far, to show the excellence of the common law. And as it must 
be admitted by all, that a system of law has much to do with the hap- 
piness of a people, would it be right and proper, without the most 
positive assurance of bettering our condition, to make so great a change 
in our judicial system, as to uproot our dear old common law and 
plant in its stead a tree whose branches would require incessant pru- 
ning, and whose fruit would fal! to the ground, sickly and withered, 
by reason of the want of cultivation, depth of soil, and moisture. 
Another position taken in the report is, that we should be governed 
only by laws enacted by our own legislature, that we compensate 
legislative bodies for the very purpose of making laws for us, and that 
we ought to have need only for such laws as are enacted by our legis- 
lature; that all unwritten law is judicia! legislation, and the record of 
it is only to be found in reports of the judges. In the commencement 
of our career as a nation, it may possibly have been well to have so 
determined and to have acted accordingly. If our forefathers, with all 
the lights before them, men of great wisdom and knowledge as they 
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are acknow!edged by all to have been, had so constructed our general 
and state constitutions, probably we may have been better off at the 
present day; but they saw before them this good old body of common 
law, which had been thoroughly tested by the scrutiny of the great 
minds of all ages, and which was, in great part, applicable to the con- 
dition of our own people, and they saw proper to adopt it as part and 
parcel of our own form of government. And now at this late day, 
after our whole system of government has worked well, and at a time 
when the common law is incorporated into the very system itself, it is 
proposed to pluck it out and establish a regular code. I should be 
pleased to know, from any gentleman learned in the law, how the new 
code would be more regular than the old system, composed as it is of 
written and unwritten law. I will venture the prediction, that not 
only lawyers, but the great mass of the people of this county, are now 
better acquainted with the unwritten or common law than with the 
statute law of our State. Every man knows just as well, that he is 
bound by his contract, and will be compelled to respond thereto in 
damages, if he fail in complying with its terms, as he does, that if he 
steals his neighbor’s property he will have to suffer the penalty at- 
tached to the crime of larceny. Every judge knows from experience, 
that it is just as difficult to put a true construction upon a statute, as 
upon a contract. In both cases the intention of the framers is to be 
hunted out. Further, a codification would be nothing more than a 
consolidation of the written and unwritten law. It would be the 
same body of law in a new shape; as, I presume it will hardly be con- 
tended, that any new principles would be developed in the progress 
of codification. Instead of looking for the law in the old books, with 
which all lawyers are familiar, we would be compelled to turn over 
the leaves of new books, to find old principles in new and varied 
phraseology. Nor would Courts and lawyers be satisfied with these 
books alone, but they would still be searching the old books to aid in 
the construction of the new. ‘The thousand volumes of reports, in- 
dexes, digests and abridgments, would still be referred to for the pur- 
pose of clearing up difficulties in the construction of the regular code. 
Precedents would still be sought after, and it might still happen, that 
“the opinion of a British judge, pronounced in the tenth century,” 
would throw some new light upon a question arising under a “regular 
code” established in the nineteenth century. Men are so much alike 
in all ages of the world, and in all countries of the world, that reason 
and justice are very much the same in all ages, and in all countries. 
Indeed it might well happen, in the administration of justice under a 
regular code, established in the nineteenth century, that reference 
might be beneficially had to “ the thirty quarto volumes of statute 
law, and the one hundred and fifty thousand closely printed pages of 
reports” spoken of by Lord Brougham in his speech upon the con- 
solidation of the criminal laws of Great Britain. How often does it 
happen, that our judges and lawyers, in endeavoring to put a proper 
construction upon a plain statute of our own legislature, refer to obso- 
lete and repealed \aws as well as those in force of our own State. Nor 
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do they stop here. They go to the other states of the union, and 
compare our statutes with their statutes, and search out all the decis- 
ions of the Courts of other states as to the proper construction of a 
particular statute, for the simple purpose of construing properly one 
of our own statutes. And as often do they examine British statutes 
for the very same purpose. It was only during the last session of the 
Court in Bank, in the case of Lewis v. The Schooner Cleveland, (12 
Ohio R. 341), that a question arose upon the construction of the * act 
providing for the collection of claims against steamboats, and other 
water crafts, and authorizing proceedings against the same.” In or- 
der to construe aright this act the different members of the Court are 
compelled to refer to 11 Ohio R. 458; 5 Wend. R. 510; New-York 
R. Laws vol. Ist of 1813, p. 130; New-York R. Code of 1829, 493; 
21 Wend. 177, 181; 2 Sid. 63; 10 Rep. 75; Strange, 248; Lofft. 438; 
Dwarris, 756; 10 Mod. 344; Coke Litt. 381, 386; Cowdrie’s Case, 5 
Rep.; 8 Rep. 118; Sty. 81; and notwithstanding all these references, 
the Court is unable to agree in opinion—three judges are of opinion, 
that “a claim for seaman’s wages is within the meaning and provisions 
of the act,” &c. and the fourth denies that such is a proper construc- 
tion of the act. I name this case as a simple illustration of my posi- 
tion, that there is no more certainty in a regular code of written law, 
than in théfunwritten or common law; and hundreds and thousands 
of similar cases might be produced to strengthen the position. This 
thing of certainty is the great argument in favor of codification. If it 
can be established, that there is no more certainty in our statute or 
written law, than in our unwritten or common law, the main argu- 
ment falls to the ground. So long as judicial discretion remains, there 
can be no absolute certainty in the law. And judicial discretion must 
remain, so long as legislators and judges are imperfect human beings. 
An honest judge can only be governed by precedent, whether that 
precedent arise under a written or unwritten law, so long as it is con- 
sistent with reason and justice, and applicable to our condition. 1 am, 
therefore, clearly of opinion, that the Supreme Court of this State are 
right in saying, that they “ will be governed by the common law only 
so far as it is adapted to our circumstances.” I cannot conceive that 
greater danger can arise from judicial discretion, in the administration 
of justice under a statute law, than under the common faw, as it at 
present exists. If the common law were now, in fact, an unwritten 
law, and not contained in the hundreds and thousands of volumes of 
reports, danger might be apprehended from judicial discretion. But 
as the common law does in fact exist, judicial discretion is as much 
limited by common as by statute law. 

According to the definition, given by Judge Walker, of a code, to 
wit: The whole body of the law, in whatever form it exists, com- 
posed of a series of principles, collected together, arranged into a 
system, and receiving a legislative sanction,” a code would not be as 
easy of comprehension, to either a learned or unlearned mind, as our 
present statute law. Indeed it would be a great deal more difficult to 
comprehend, than the common law as it at present exists. Principles 
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do not make laws even when arranged into a system. They are but 
the foundation upon which laws are built, and even with a legisla- 
tive sanction they would be of little use, until their superstructure 
were raised. ‘Therefore I must confess, that with this definition before 
me, I am utterly at a loss to see either the practicability or expedi- 
ency of codification. It seems to me with such a code we would be 
further in the dark than ever. Judicial discretion would then be at 
its very acme. Every thing would be uncertain. To be sure, the 
principles would be at hand, but principles and the application of 
principles are two very diteoesd things. And who, pray, would want 
any thing better than the principles of the common law? They are 
already to be found in all the elementary works; and those principles, 
applied to almost every variety of case, may be found in the books of 
reports. But the advocates of codification would cast asid€ these ele- 
mentary works, and these reports, and commence anew with a code, 
gotten up by the wisdom of the wise men of the nineteenth century. 
One would suppose, that the principles of the common law, gathered 
as they are from the best of books, the book of inspiration, and con- 
taining within themselves the very principles of our nature, would be 
sufficient to enable the Courts to deal out justice between man and 
man, as they have heretofore done and are still doing, without the 
necesssity of codification. * 
The author of the report, in aid of his plan of codific&tion, cites his 
readers to the “memorable codes of Lycurgus and Solon,” to “ the 
mighty work of Justinian,” to “ the code of Frederick the Great,” and 
to * the code of Napoleon, the noblest work of all.” These, says he, 
prove the practicability as well as expediency of codification. In an- 
swer to this mode of argument, it may be well to inquire into the 
comparative happiness and prosperity of the people of Greece, Rome, 
Prussia, and France, and the people of the United States. The best 
system of laws promotes the greatest good of the greatest number.— 
Where do we find a people, either in ancient or modern times, so 
prosperous and happy as the American people?’ Where else, but in 
the United States, have life, liberty, and property been thoroughly 
and entirely protected by law? In France, notwithstanding the won- 
derful code NVapoleon, bloodshed and ruin have been the common pro- 
perty of Frenchmen; and notwithstanding their many attempts to 
establish a republican form of government, despots, tyrants, and mon- 
archs have always got the better of the people. Greece and Rome 
were once mighty republics, but are so no longer. But in our own 
country, under the blessings of the common law, governed and con- 
troled by our free and republican constitutions, all is happiness and 
prosperity. No man complains, that his life, liberty, or property is in 
danger, by reason of the want of sufficient laws for their protection. 
Judge Walker, in speaking of the expediency of codification, admits 
the truth of the objection, that a code could not be made complete, 
and attempts to offset this objection by charging, that the common 
law is incomplete. It is very true, that no system of law can, in the 
very natare of things, be complete. All is imperfect in this world.— 
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And in determining upon the expediency of enacting a new system of 
law, to take the place of the old, the grand question arises, whether 
the new system would be less imperfect than the old? and whether 
the new system would supply the deficiencies of the old? Judge 
Walker admits, that the new code would be deficient in the very 
sense that the common law is deficient; and alledges that the deficiency 
arising from new cases could be remedied under the code in the same 
way that it is remedied under the common law; that is to say, by ju- 
dicial discretion. So that in this respect it is admitted, that no advan- 
tage would be gained by codification. ‘ But,” says the author of the 
report, “the advantage of a code would be, that judicial discretion 
would then be confined to new cases only, which is not the case now.” 
I think I have shown conclusively in my preceding remarks in refer- 
ence to statute laws, that judicial discretion may be used for the pur- 
pose of overruling a particular construction put upon a statute, just as 
readily, and with as much justice; as in overruling a precedent at 
common law. And if a judicial construction of a statute may be re- 
vised and overruled, why may not a judicial construction of a “ regular 
code” be revised and overruled, with as much reason and justice? Is 
a regular code of more binding effect upon the mind of a judge, than 
an ordinary enactment of the Legislature? Certainly not. And if 
there can be any difference, would not a judge feel himself more 
strictly bound by the very words of a statutory enactment, than by a 
simple principle contained in the code? ‘The first would contain not 
only the principle, but the superstructure; the latter, the principle 
alone, with nothing in the shape of details to guide the discretion of a 
judge. The judge makes up his opinion in all cases, whether new 
cases, old cases, in which he has precedents to guide him, or cases 
arising under the statute law, “ with every conceivable means of being 
right.” If there be no precedent bearing precisely upon the new 
case, he examines cases bearing some resemblance to the case at bar, 
and with all the lights of elementary principles, and his own reason 
and judgment, together with the aid of the views of learned counsel, 
he endeavors to do justice between the parties litigant. If a prece- 
dent is to be found, an honest judge does not decide accordingly, sim- 
ply because he has a precedent, but he looks at the circumstances 
and condition of the parties at the time of the decision of the prece- 
dent case, he examines the arguments of counsel, and the reasoning 
of the judges, and if he is satisfied that a similar decision would com- 
port with right and justice, he follows the precedent; otherwise he 
abandons and overrules the case. If this precedent arose in the con- 
struction of a statute, or code, his course would be precisely similar. 
Take the case of Lewis v. The Schooner Cleveland, before alluded to; 
suppose hereafter a similar case should arise before Judge Burchard, 
on the circuit or in bank, and he had the power to overrule it, would 
he not do so? Most certainly. And he would act in violation of his 
oath of office, and violate his duty to the people of the State, if he 
were bound by the precedent. In making this remark, I do not in- 
tend to express an opinion as to the decision of the Court, but I simply 
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hay speak of the duty of the judge who could not agree with the majority 
i ci of his brethren. So in the case of the Lessee of Christian Good v. 
ae Elizabeth Zercher, (12 Ohio, 364), in which case, the Court decide, 
HE that “ the act of March 9th, 1835, to render valid acknowledgments 
te certified prior to that time, which omit to state that the deed was 
read, or contents made known to the wife, is unconstitutional, inope- 

rative, and void,” &c. Judge Burchard gives his dissenting opinion, 

declaring the act to be constitutional. Now will any man pretend to 

say, that Judge Burchard, consistently with his oath to support the 

constitution, and with his duty to the people, could, in a subsequent 
' case, be bound by this precedent? Certainly not. And still this 
i case arises under a statutory enactment. Suppose the same princi- 
ne ple were incorporated in a code, and the majority of the Court should 
differ with Judge Burchard, and declare that part of the code uncon- 
stitutional, would the dissenting judge afterwards be bound by this 
precedent? I am fully persuaded, that the decision of the Court in 
| this case is right, and that the reasoning of Judge Read is unanswer- 
i able; but notwithstanding this belief, I am as fully persuaded, that the 
dissenting judge would violate his oath and his duty, by adhering to 

Ni the precedent, in a case where he had the power to avoid it. There 


H must always be, and there ought always to be, an individual responsi- 
a bility among judges, as well as among other public functionaries, and 
Br among private individuals. If a man takes a deliberate oath to sup- 





1 _— the constitution of the State, he must do so in accordance with 
nee! is own notions of right and wrong. He should, as a matter of course, 
‘ avail himself of all the lights before him, in making up his opinion, 
but he should * pin his faith to no man’s sleeve.” 
aa Thus it will be seen, that there will be as much judicial discretion, 
Mat and as much danger from judicial discretion, in the administration of 
i justice under a regular code, as under the statute and common law 
combined. 
| Judge Walker is of opinion also, that if a judge err in his opinion 
under the code, “the very next legislature could rectify it, by an ad- 
dition to the code.” I do not perceive that this is any argument in 
favor of a code; for the very same thing can be done if an erroneous 
judgment be given under the common law, or under a statute law.— 
{ All the precedents of our Courts may be overruled by the sovereign 
people, through their representatives. A majority of the Legislature 
may at any time enact any law within the provisions of the constitu- 
tion, and the Courts are bound by such act, notwithstanding prece- 
nes dent upon precedent to the contrary. I am therefore clearly of 
opinion, that the objection of incompleteness is allsufficient to show the 
impracticability onl inexpediency of codification. 


} he first positive advantage mentioned in the report, in favor of a 
an code, is, that labor would be saved, in the examination of a few vol- 
Bi umes, instead of a very large number. I think I have already shown 
oy in these remarks, that such would not be the case; that still the old 
reports and old statutes would be searched, almost as much as ever, 

for the purpose of putting constructions on the new code. And here 
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Judge Walker refers “to the written constitutions of our country,” 
and triumphantly asks “who would willingly exchange conditions 
with England, and live under an unwritten constitution?” I agree 
most heartily with him, that no American, possessing the spirit of a 
freeman, would willingly exchange our happy condition, for that of 
miserable England. Although she is called great, powerful, wonder- 
ful England, in my apprehension she is more degraded than any other 
nation under the sun. And she is so, because with all the blessings 
of freedom, with all the advantages of a host of great men, in an in- 
tellectual point of view, and with countless wealth, the great mass of 
her people are trodden under the dust to sustain a powerful nobility. 
Her laws are made for the benefit of the aristocracy, and for the op- 
pression of the masses. But how does this touch the question under 
consideration? We have constitutions; and the common law is limit- 
ed by our constitutions. Judicial discretion is limited by our consti- 
tutions. Our constitutions are -not “constitutions of common law,” 
but constitutions of common sense and common justice, framed by our 
ancestors, who knew all about British oppression,and British rapacity. 
Our constitutions are not “a patchwork of precedents.” They are a 
great work, without patches, and without pret They are the 
guide and sheet-anchor of our people. They say to our legislators 
and judges, “thus far shalt thou go and no farther.” With these 
limits to legislators and judges, our people need apprehend no danger. 
The second advantage mentioned in the report is “increased cer- 
tainty as to what the law is.” 1 think I have sufficiently shown, that 
with the best code there would still remain “ the g'orious uncertaint 
of the law.” And I think I have also clearly shown, that there is a 
wide difference between the “ prince’s pleasure” and the “ judge’s 
pleasure.” The prince is limited by no constitutions and laws, where- 
as the judge is limited by both. The prince may overrule a previous 
decision, in the very face of right and justice; and still the “ king can 
do no wrong.” But a judge in Ohio, is bound by the Constitution of 
the United States, by the Constitution of his own State, by the statute 
law, and by precedent when it is in conformity with right and justice. 
The third advantage mentioned, is, that all those parts of the com- 
mon law adapted to an age of barbarism, and not suited to our own 
condition, would be left out of the code; and that our laws would be 
in harmony with each other. This objection, it seems to me, is of no 
validity; because only those parts of the common law applicable to 
our condition are in force in our State. Nor do the “ incongruities 
and technicalities” of “ the common and statute law, taken together,” 
render it necessary for us to adopt a code of law. These incongrui- 
ties, and these technicalities, may be gotten rid of by the Legislature, 
by special enactments at any session. Some of these technicalities 
were disposed of by our last Legislature in an act relating to the prac- 
tice of our Courts, which act has already been indorsed by the West. 


ern Law Journal; and with but little difficulty, compared with the 
enormous labor of codification, may others be disposed of by succeed- 
ing Legislatures. 
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For my part, although I am willing to admit there is much justice 
in the remarks of Judge Walker upon this point, I am fearful, if law 
is not now a science, with all its incongruities, and technicalities, and 
fictions, and abuses, that it never will be entitled to that appellation, 
although code upon code should be established from this time to the 
latest generation. 

The last argument is, that the common or unwritten law “ is incon- 
sistent with the theory of our social compact.” If so, I have only to 
remark, that it is very strange that the great men of our country, the 
Washingtons, the Hamiltons, the Madisons, the Marshalls, the Livings- 
tons, the Storys, the Pinckneys, and the Taneys, have never discov- 
ered, that in carrying out the great principles of the common law, 
they have been acting in the very face of the Constitutions of our 
country. 





Ways and Means of Profcssional Success; being the substance of a 
Valedictory Address to the Graduates of the Law Class, in the Cin- 
cinnati College, by 'T. Watxer, Professor of Law in that Institu- 
tion: delivered March 2, 1839. 


GeENTLEMEN:—You are about to commence a professional career, 
upon your success or failure in which, your future happiness in this 
life will mainly depend. The present moment, therefore, is an era in 
your existence. And you would look upon that man as the greatest 
of benefactors, who should unro!l before you a chart of the long voy- 
age upon which you are embarking, and point out a course by which 
you may escape all its perils, and reach with certainty the haven of 
your hopes. Such a benefactor I cannot be. I will, however, pre- 
sent a few hasty suggestions, upon the ways and means of success in 
our profession, founded on some little experience, and a good deal of 
observation and reflection. | 

But first, what is meant by success in the profession of law? What 
is the end you have proposed to yourselves, in choosing this profession? 
Perhaps your first thought is to gain from it a livelihood; but we 
should hardly call him a successful lawyer, who merely drudged for 
his daily bread. You certainly look further than this. You would 
not be contented to live day by day from hand to mouth. Your ex- 
pectations go beyond a bare support. You intend to earn something 
more than you spend. 

Not for to hide it in a hedge, 
Nor for a train-attendant; 
But for the glorious privilege 

Of being independent. 


And this is right. Every man should lay up something to provide 
against casualties. He alone is truly independent, who lives above 
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the fear of future want. You exper: then, during the morning of life, 
to acquire such a competence, thai you may pass the evening without 
anxiety or toil. But great wealth you probably do not anticipate. If 
you do, you are very likely to be disappointed. No lawyer, in this 
country, can become very rich, in the regular pursuit of his profession. 
If great and rapid gains be your object, there are many vocations to 
be chosen before this. But I trust you have a higher and nobler ob- 
ject, than the mere gains of the profession, be they what they may.—- 
You would reap the honors as well as the rewards of your profession. 
I am sure there is not one of you who would be satisfied with plodding 
mediocrity. I will not say, that ambition is in itself a virtue; but that 
its results are eminently beneficial to mankind, I cannot doubt. At 
any rate, the desire of excellence is deeply rooted in the human heart; 
and therefore it is, that I say you will aim at something more than 
mere respectability—you will strive for celebrity. And here let me 
add, that the profession of law is in itself no more reputable than any 
other. In this respect all honest and useful avocations stand upon the 
same footing. A man may do honor to his profession, but his profes- 
sion never can do honor to him. All depends upon the manner in 
which you act your part, be that part what it may. But the law cer- 
tainly opens as wide a field for reputation as the most ambitious man 
should desire. It may be safely said, that when you have reached 
the highest eminence at the bar, there is no man who can look down 
upon you. ‘To answer then the question, What is included in the idea 
of professional success ?—-I would say, that it embraces moderate ernolu- 
ment, and high reputation: in other words, that he who, at the end of 
his career, has acquired a reasonable independence, and an honored 
name, has been a successful lawyer. 

And now the question is, how can this be done? What are the 
conditions of success as thus defined? Undoubtedly the first condition 
of all success is to deserve it. You cannot expect to reap without first 
sowing. Never fora moment admit the false idea, that success—per- 
manent, substantial success—can ever be an accidental or sponta- 
neous matter. It is an effect which must have a sufficient cause. It 
will not come to you, but you must go to it. Like lady’s love, it will 
not unsought be won. You cannot sit passively down and pray Her- 
cules to help you to your object. Without your own exertion, he 
would not help you if he could; and he could not if he would. There 
is an intrinsic impossibility in becoming a successful lawyer without 
corresponding effort. There is no wind or wave to bear you on list- 
lessly to the end you seek. You must row yourselves. And on the 
other hand, with proper exertion you can scarcely fail. I would lay 
emphasis upon this assertion. There is a moral certainty of success, 
if you do but deserve it. It may not, it will not, come suddenly. It 
is a plant of slow, but sure growth. You must take, not days, or 
months, but years into the account; and as certainly as those years 
come round, so certainly will you succeed, if you persevere. It is an 
error, as pernicious as it is stale, to suppose, that all merit will not ub 
timately meet its reward. There is a sure retribution, even in this 
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=. In the long’run, public opinion is always just. It may err 
or the moment, but it comes out right in the end. In a word, then, 
to obtain success you must first deserve it; and if you do deserve it, 
you will be certain to obtain it. 

The question, then, is reduced to this—How are you to deserve suc- 
cess in your profession? Undoubtedly the first requisite is a compe- 
tent knowledge of the law. This, indeed, is absolutely indispensable. 
No strength of intellect, no brilliancy of imagination, no powers of 
eloquence, no amount of other learning, can supply the want of a 
knowledge of the law. Nor is it enough to know where to look for 
this knowledge, in case of need. You must have it at your tongue’s 
end. Otherwise the best lawyer would be he who had the largest 
library. I say again, this will not suffice. You must have your law 
knowledge in your heads, not in your book cases. You must be pre- 
pared to answer questions as they present themselves, at least in com- 
mon matters; otherwise your wit will come too late for use. The 
client will be gone, and the case lost. Knowledge then, ready, avail- 
able knowledge of the law, is the first and indispensable condition of 
success. And this, I need not add, can only be acquired by vast labor. 
Our profession al'ows no borrowed capital. We must ourselves create 
the stock we trade upon; not by hand-work, but by head-work; long 
continued, unremitted head-work. Years hence you will feel this 
more sensibly than you can now. Then you will be convinced, that 
there is no danger of exaggerating the toil required to make an ac- 
complished lawyer; and if you are worthy of success, the strongest 
statement will not damp your ardor even now. But at all events, the 
truth must be told; and the truth is, that you could not have selected 
a profession requiring more laborious research. You are indeed ad- 
mitted to the bar at the end of two years; but you may thank your 
stars, if you become accomplished lawyers at the end of ten. The 
limit fixed by the ancient sages is twenty; and if perfection in juris- 
prudence be the aim, it is not too distant. But I do not believe per- 
fection possible. I do not believe there ever was a lawyer who could 
say, there was nothing more for himto learn. But I am not speaking 
of perfection. I am speaking only of the amount of learning neces- 
sary to make a good, ready minded lawyer. And I repeat, that you 
will have done well, if you shall have compassed this in ten years of 
assiduous devotion to study. You have, however, this consolation, 
that your knowledge must necessarily increase with your business.— 
Every case will be a lesson; your whole professional life must be one 
of progressive improvement; item after item will be daily added to 
the pre-existing sum, until the final aggregate becomes immense. To 
me this is one of the most encouraging considerations connected with 
the profession. Few would have patience to undertake it, if all the 
knowledge must be acquired before commencing practice. But as it 
is, we do not feel the vast labor we undertake. We are hardly con- 
scious, except from a comparison of our minds at distant periods, how 
much we are daily learning. Whereas, in fact, we are paid by our 
clients for improving our own minds; and the fatigue of occupation is 
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alleviated by the pleasure arising from new acquisitions. The result 
then is this. A certain amount of knowledge must he had at the vety 
outset, and the greater this is, the better; as you rise in the profession 
your knowledge must increase, both as cause and effect; without 
such increase you could not advance, because men would not employ 
you; and you cannot be employed without making such increase-— 
Thus every step you take prepares you for stepping still higher; until 
you ultimately reach what Lord Coke denominates “ the gladsome 
light of jurisprudence.” 

But while a profound knowledge of the law is the first condition of 

ances success, it is not the only condition. The most learned 
awyer in the world would not get business, if he did not attend to it. 
The question with the client is, not who knows the most law, but who 
will manage a cause the best; and, all other things being equal, he 
will manage a cause the best, who devotes most attention to it. A 
habit of strict attention to business,- therefore, is, next to legal know- 
ledge, the most important requisite for success, Your clients must 
know where to find you, and when to find you. Once establish a 
reputation for attending diligently and faithfully to whatever you un- 
dertake, and you cannot fail to have employment. This alone, with- 
out great talents or extensive attainments, will give you a respectable 
standing. You may not, on this account be employed in great and 
difficult cases; but you will be certain to have a good share of the cur- 
rent professional business. And this is the kind of business from which 
most emolument is made, since it more than makes up in quantity, 
what it lacks in quality. And here let me urge it upon you, as an 
invariable rule, to prepare your cases thoroughly before you go into 
Court. This is said to have been the great secret of William Pinck- 
ney’s success. He never appeared in Court without complete prepa- 
ration; and therefore never appeared but to the highest advantage.— 
He was armed at all points,and could not be taken by surprise. And 
this careful preparation, so beneficial to a veteran, is absolutely indis- 
pensable for a young lawyer. He should be able to anticipate and 
meet every question of fact and law which can possibly arise in the 
progress of a trial. Otherwise he will find himself drifting in the 
dark without rudder or compass. At first you will find this prepara- 
tion laborious, but then you will have, in the beginning, but few cases 
to prepare; and exactly in proportion as your cases increase, the labor 
of preparing each will diminish. 

I will further add, on this head, that to be successful Jawyers, you 
must be nothing but lawyers. By this I mean, that the law must be 
your exclusive pursuit, You cannot be men of all work, and lawyers 
beside; any more than you can be in two places at the same time.— 
The law is said to be a jealous mistress, and in this respect you will 
find her so. She must and will have your exclusive devotion, or else 
she will discard you altogether. In this country lawyers are lured 
from their calling chiefly in two ways—by speculation, and by poli- 
tics. They wish to make money faster than by fees, and therefore 
embark in speculation; or they wish to gain reputation faster than by 
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regular practice, and therefore plunge into politics. I regard either 
as fatal to distinguished professional success. 'The law cannot be put 
on and taken off like a garment. It requires all the time and talents 
you can command; and just in proportion as you divert them to other 
absorbing pursuits, you discourage clients from employing you, because 
you disable yourselves from attending +o their interests. Of the two 
temptations, that of politics is far the greater. Yet I confess I can- 
not see why. What can be more ephemeral than the reputation thus 
acquired? The popular favorite to-day is the object of reproach to- 
morrow. ‘The idol of one party is libelled by the other. The greatest 
lover of the people must admit that they are exceedingly capricious in 
their likes and dislikes. ‘They smile and frown, applaud and hiss, 
almost in the same breath. And yet— strange infatuation!—the law 
is deserted for such fame as this, although the great lawyer is remem- 
bered and honored when the great politician has been long forgotten. 
It is a noble attribute of our profession, that its great achievements 
are imperishably preserved in judicial reports; and thus the memory 
of every great lawyer is handed down, from generation to generation, 
to remotest ages. And yet such enduring fame as this is given up, for 
the transient breeze of popular applause! Well be it so. But for 
myself, 1 am content with the law: I would rather stand well even in 
a county Court, than be at the very head of stump politicians. And 
had I the most burning thirst for fame, and the power to choose what 
kind it should be, I would be a Mansfield rather than a Pitt, a Mar- 
shall rather than a Jefferson. But I labor in vain upon this theme; 
there is some unaccountable fascination in political life, to most per- 
sons, against which it is useless to reason. Be assured of this, however, 
that professional and political success rarely go together. 'To obtain 
the one, you must renounce all hope of the other. There may be 
some exceptions, but they are exceedingly rare. Devote yourselves 
then undividedly to the law, if you mean to be successful lawyers; 
and reserve politics to retire upon, when the purpose of professional 
life has been attained. 

And now what comes next? If you have the requisite knowledge, 
and attend strictly to business, is any thing more wanted? Yes, you 
must have integrity. I know of no profession in which success de- 
pends so much upon public confidence; and nothing but the strictest 
integrity can secure this confidence. Much of our business consists in 
giving professional advice. Our opinions are purchased, that our 
clients may be guided by them; and to answer their purpose, such 
opinions should not only be learnedly, but honestly given. I speak 
not now of the sin, the wickedness of misleading those who confide in 
us. This needs no comment; but viewing it merely as a question of 
policy, a lawyer should be most scrupulously honest in the advice he 
gives. Such a course will gain ten clients where it loses one, and 
thus virtue will be literally its own reward. I would dwell upon the 
necessity of integrity with more emphasis, because we are not reputed 
to have a very high standard of professional ethics. That this is, to a 
great extent, a libe! upon us, I have no doubt. But the effect of such 
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an impression in the community is to create the very evil it imputes. 
A bribe is never offered without a belief that it will be accepted. 
And, in like manner, it is because lawyers are supposed to be not 
over scrupulous in matters of conscience, that unprincipled clients 
dare to approach them. But so far as legal opinions are concerned, 
even the most unprincipled clients will consult those upon whose hon- 
esty they can rely. In this part of our profession, then, integrity is 
indispensable to any degree of success. Make it an invariable rule, 
therefore, never to advise a man contrary to your own convictions. — 
In the long run, a single frank opinion against going to law, will be 
worth more to you, than twenty opinions dishonestly given the other 
way. ‘Thus far there can be no room for doubt. But now we come 
to a more difficult question. When aclient has a bad cause, shall we 
prosecute it for him? This is a question which each of you must 
make up his _ mind upon, for it will often arise. After much reflection, 
I have arrived at the conclusion, that a lawyer is not accountable for 
the moral character of the cause he prosecutes, but only for the man- 
ner in which he conducts it. If he does no more than present the case 
to the Court and jury in the most favorable light, without falsehood, 
deception or misrepresentation, it seems to me that he only discharges 
his duty to himself, his client, and the community, and co-operates in 
promoting the great ends of justice. Any other conclusion would 
make lawyers their clients’ conscience-keepers, and require them to 
prejudge a cause by declining to undertake it. The result would be, 
that a questionable case would find no advocates, and could not have 
a fair hearing. For if it be the duty of one lawyer to decline a prose- 
cution, it is the duty of all to decline; and thus a cause is decided 
before it goes into Court. This reasoning may be fallacious, but it 
has satisfied my own mind. And if I have in the first place, frankly 
and explicitly stated my opinion to my client, so as not to mislead 
him; and if in the management cf his case I have been guilty of no 
artifice or indirection, and taken no dishonorable advantage, I stand 
justified at the bar of my own conscience, whatever others may think 
of my conduct. I desire however to be distinctly understood. I ab- 
hor as much as any one the rascally maxim, that every thing is fair in 
litigation. On the contrary, I hold, that the greatest fee ever offered 
is no justification for attempting to gain a cause by trick or chicanery; 
and I look upon that lawyer as essentially a knave, who practises upon 
that doctrine. Such then are my views of professional integrity, as 
indispensable to professional success. I have considered it merely in 
a worldly point of view. And the result is, that if there were no such 
thing as religious or moral obligation—if this life were our whole ex- 
istence, and death an everlasting sleep—it would still be true, that 
the strictest honesty is a lawyer's wisest policy. Contidence and trust 
are the life-blood of his being; and the all-wise Creator has ordained, 
that integrity alone can inspire confidence and trust. Set out, then, 
with the sublime resolution, that under all circumstances, you will 
hold fast to your integrity; that come what may, the world shall always 
know where io find you, by considering where you ought to be found. 
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Let this unbending integrity co-operate with a daily increasing know- 
ledge of the law, and a faithful attention to the business committed to 
you, and your success is as certain as any thing human can be. 

The result then is, that the three principal requisites for professional 
success are, a competent knowledge of the law, strict attention to bu- 
siness, and inflexible integrity. Without these success is impossible; 
and with them it is certain. 

Let me now ask your attention for a moment to another topic.— 
The law, considered as a science, is far from being perfect. This alk 
will admit. But I would go further, and say, that at this moment, the 
law is far in the rear of all the other sciences. If you ask who are 
to blame for this, I answer, the lawyers themselves. They ever have 
been, and ever must be the chief law makers; and for this plain rea- 
son, that they alone can know the wants to be supplied. Hitherto 
prebably nine-tenths of the law has been made by lawyers in the ca- 

acity of judges, and the rest, by lawyers in the capacity of legislators. 

do not of course mean to say, that lawyers constitute a majority in 
all legislative assemblies, for the fact is otherwise. But I mean to say, 
that any important changes in the law must be brought about by them, 
because they alone know what the present law is. Accordingly, ei- 
ther in the capacity of judges or legislators, lawyers are answerable 
for the present state of the law. Why then has not the law, like 
every other science, felt the influence of the improving spirit of the 
age? Elsewhere it has. In France and Germany it has been almost 
revolutionized. In England vast changes have been effected within 
my own remembrance. Why then do we remain stationary, when 
all around us are advancing? More especially, why is this the case 
in the West, where the entire absence of all ancient customs renders 
reform so easy? I fear the answer must be found in our selfishness. 
If a lawyer can wholly abstract his interests from those of the people 
at large; if he can bring himself to look upon the law as existing for 
his especial benefit; then the more arbitrary, abstruse, complicated, 
and unreasonable the law is, the better it is for him; because in the 
same proportion must the community be dependent upon him for its 
interpretation and execution. ‘To the mass it is an occult science, and 
he is the magician who alone can reveal it. Besides, whatever be the 
present character of the law, he has studied it as it is, and not as it 
ought to be. The best years of his life have been spent in hoarding 
up its varied lore. This constitutes his stock in trade. Render this 
valueless and you annihilate his hard earned capital. Self interest, 
therefore, prompts him to resist innovation. He feels as if he had a 
vested right in the very abuses of the law. He has no idea of encour- 
aging that reform, which would place the mere stripling on a level 
with himself. And when you ask him to change the law, since he 
alone knows how to do it, he smiles at your simplicity. Will he help 
to legislate bread out of his own mouth? This is asking a little too 
much. He is willing to help in reforming any thing else, but prefers 
that the law should remain as it is. If you tell him that the times are 
greatly changed since the ancient maxims of jurisprudence were 
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adopted, and that the law ought to be adapted to the present state of 
society, he assents to the truth of the proposition, because it cannot be 
denied; but at the same time he brings the sages of the law to witness, 
that the certainty of the law is more important, than the reason of it; 
a sophism which nothing but hoary antiquity could palm off upon a 
rational mind; and thus fortified, he deprecates the uncertainty into 
which every thing would be thrown by an attempt at reform. Past 
generations have got along well enough with the law as we find it, 
and the present generation had better let it be as itis. I can hardly 
speak patiently of reasoning like this. Apply it universally, and you 
stop mankind forever in the grand career of improvement. ‘The hand 
no longer moves on the dial of human progress. What we now are, 
that shall posterity ever continue to be. Every invention is a crime 
against the repose of society. We must sleep on eternally without 
even a dream of better things. Now I desire to appeal to you, ere 
yet you become wedded to the acknowledged imperfections and abuses 
of the law, before you become literally case-hardened in selfishness, in 
favor of the great cause of legal reform. I have taken much pains 
to point out to you the particulars wherein reform is most needed. JI 
now ask you, at the very outset of your career, to devote yourselves, 
as far as in you lies, to this noble object. Philanthropy can devise no 
holier end; patriotism can suggest no holier purpose. Were all the 
paths of human glory open before me, with power to choose my wa 
among them to the proudest summit of worthy ambition, I would at 
once select that of giving to my country an improved system of law. 

One word more, and I have done. The law is confessedly imper- 
fect in many particulars; but nevertheless it is the law, and as such is 
entitled to implicit obedience. I should repent that I had ever found 
a word of fault with the present system, if 1 thought it would have the 
effect of impairing, in the least degree, your reverence for it. I re- 
peat, therefore, that however objectionable a law may be, this is no 
apology for disregarding it. It is still to be revered, because it is the 
law. This, to my mind, is the first and deepest lesson of patriotism. 
Improve the law if you can, and whenever you can, but never treat it 
with contempt because it needs improvement. Repeal or alter it at 
the earliest opportunity, but think not of trampling it under foot. Of 
all the signs of the times, I know of none so alarming, as the increas- 
ing disregard of the majesty of the law. And if, in future time, you 
may recall any thing I have said to you, I ask you to remember, that 
my last words were—Maintain the supremacy of the law at all haz- 
ards, and under all circumstances. 
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Court of Common Pieas, Hamilton county, May Term, 1844. 


Wituram T. Rowier, Supervisor v. Trworny Kirsy. 
[Reported by Perer ZInN.] 


Action for obstructing a road—What amounts to the establishment of a county road. 


Tis was an action of debt, with a plea of the general issue, brought 
under the tenth section of the statute “ prescribing the duties of super- 
visors,” &c. (Swan’s Stat. 809), for obstructing the “ Badgeley road,” 
in Millcreek township, Hamilton county. The evidence showed, that 
in the year 1842 a petition for the road now in controversy had been 
resented to the Commissioners of the county, which was proposed to 
be run through defendant’s premises; and that all the formalities re- 
quired by the statute had been complied with, in their order, down to 
the report of the appraisers appointed to assess the damages to defend- 
ant by the location of the road. From this report the defendant 
«ppealed to the Common Pleas. Shortly after the appeal was taken, 
defendant, wishing to make a sale of part of his premises through 
which the road was located, to the Methodist Cemetery Company, 
proposed to the county commissioners a compromise of the appeal, 
which was concluded on the 7th of December, 1842, as follows: 

1. The road running over defendant’s premises was to be placed on 
a line known as * Cooper’s survey.” 

2. The south end of the road, running through the cemetery, was 
to be abandoned, or vacated. 

3. The commissioners were to proceed and grade the road as their 
means would admit. 

4. No costs were to be taxed to defendant. 

On these terms, the defendant agreed to fence off the road, and 
withdraw his claim for damages. The road was accordingly surveyed 
for grading in April, 1843, upon “ Cooper’s line,” with the exception 
of about thirty rods in length, where it deviated some five or six rods 
from said line. This deviation was made by the surveyor, with the 
view, as he thought, of meeting Kirby’s wishes, and saving expense to 
the county. A few days afterwards, the surveyor, (who was one of 
the commissioners), made mention of his deviation to the defendant; 
and a contract for grading having been made, and no objection being 
made by the defendant, in consequence of the deviation, the grading. 
was finished in July, 1843. The commissioners proceeded to grade 
the road as their funds admitted; and no costs were taxed to the de- 
fendant in any of the proceedings. On the 12th of September, 1843, 
the commissioners made a survey of the road, directed it to be record- 
ed as a road made by compromise with defendant, and issued an order 
to plaintiff to have it opened. The road was accordingly recorded as 
originally surveyed, with the exception of the part passing through the 
cemetery, which was abandoned; and the alteration, made in pursu- 
ance of the compromise, was also recorded separately, as a “ record 
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of an alteration of the Badgely road.” The road, as altered by the 
compromise, was not twenty rods distant from the line of the road as 
first surveyed, and not one hundred rods in length from one point of 
the intersection with the old road to the other. The appeal of the 
defendant stood upon the docket of the Court until February, 1844, 
when it was dismissed by consent at the costs of the county. Defend- 
ant, not having his fences erected on the sides of the road when the 
road was finished and ready for travel, plaintiff entered on the line of 
the road, and removed those which were across the road. Defendant 
put up the removed fences, and dug two ditches across the line of the 
road. These were the obstructions complained of, and they were 
made upon that part of the road fixed by the compromise, but not 
where the deviation was made by the surveyor. They stopped the 
entire travel on the road. The evidence was conflicting as to whether 
the obstruction was made before or after the 12th of September, 1843. 


Broveu and Zann, for plaintiffs, made the following points: 

First. That although some formalities required by the statute might 
not have been complied with in locating the road, still it was legal 
until reversed by certiorari. (3 Ohio R. 306, 257, 325; 7 Ohio R. 
257; 9 Ohio R. 114), 

Second. 'That the commissioners had the power to compromise with 
the defendant; and he was precluded from setting up any thing con- 
trary to his own contract, so as to defeat the legality of the road— 
(Swan’s Stat. 205 to 208, 797 to 804, 934; 5 Ohio R. 204). 

Third. That defendant’s acts amounted to a dedication of the 
ground occupied for a county road, and he was estopped by his own 
agreement from asserting anything to the contrary. (6 Ohio R. 303; 
7 Ib. part 1, 219; Wright’s R. 749, 647; 9 Cranch, 292; 12 Wheat- 
on, 582. 

Fourth. That defendant, not having objected to the variation from 
Cooper’s line, at the time he had notice, was precluded by his own 
silence, which was an acquiescence, from asserting any thing to the 
contrary at this time. 

Fifth. That defendant, not having dismissed his appeal, as he had 
agreed to do, could not be permitted to take advantage of his own 
wrong, by saying, that the Court had no jurisdiction, and that a road 
could not be made during its pendency. 

Sixth. That the commissioners had the power to make an alteration 
from the line of the road as first established, provided they did not 
vary more than twenty feet from the original track, nor more than 
one hundred feet in length. (32 Local Laws, 199). 

Srrarr and Corts made the following points for defendant: 

First. That in all actions for statutory penalties the law must be 
construed strictly. 

Second. That no road, within the meaning of the statute under 
which this action was brought, could exist, except it was established 
in the manner pointed out by the statute. 

Third. That the present was not a dedication for a road, but an 
agreement, and no road could exist by agreement. 
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Fourth. That the conditions to be performed by the commissioners 
were conditions precedent to the performance of any condition by 
defendant; and that they had not complied with their part of the 
agreement, 

Fifih. That the road had not been located on the agreed line, and 
the deviation rendered the agreement void. 

Sixth. That no road could be established by agreement, pending 
the appeal, during which time the Court alone had power to act in 
the case. 

Seventh. That no order could issue for opening the road until fifteen 
days after the road had been established. (Swan’s Stat. 802, sec. 47). 

Eighth. That the special act does not apply to the present case, 
and does not give to the commissioners the power they claim to make 
the “ alteration.” 


Catpwett, J. charged the jury, that before a road could legally 
exist, it was necessary that a record should first be made; and the law 
contemplated that it should also be opened before an action of the 
present kind could be brought for obstructing such road. That if 
they found, that an agreement had been entered into, to dismiss the 
appeal and for opening the road, and that the commissioners had per= 
formed their part, the appeal would be considered a nullity, although 
pending on the records of the Court at the time the road was opened. 
The commissioners would be bound to run the line as agreed; but if 
the jury should find, that at the time the variation was made, defend- 
ant had notice of it, and made no objection, but permitted the road 
to be located, he could not be permitted to object at this time. It 
was his duty to do so at the time he had notice. In locating this road, 
it was incumbent upon the commissioners to follow the provisions of 
the statute; but defendant could waive any of these formalities by 
agreement; and if a road was made in pursuance of any such agree- 
ment, it was a dedication io the public for the purpose of a road, and 
defendant was precluded by his own acts from setting up any thing to 
the contrary. The clause of the statute providing that an order for 
opening shall not issue until fifteen days after the road should be es 
tablished, refers to cases appealed to Courts alone, and did not apply 
to the present. If the obstruction were made before the 12th of Sep- 
tember, the verdict should be for the defendant; if after that time, 
and the jury also found that the agreement had been complied with 
on the part of the commissioners, then the verdict should be for the 
plaintiff. 


The jury found for the defendant. 
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Superior Court of Cincinnati, July Term, 1844. 


Anson Mann ano Evcuip Rice, ror usr or Evcup Rice v. THomas 
Linpsay. 


[Reported by T. J. Henperson.] 


Parol evidence is admissible, in a suit by the indorsee against the indorser of a note, 
indorsed in blank, to show, that at the time of the indorsement, the indofsee re- 
ceived the note under an agreement, that he would not have recourse upon it 
against the indorser. 


Tus was an action of assumpsit upon a promissory note, given by A. 
Erwin, payable to Thomas Lindsay or order, and indorsed in blank 
by Thomas Lindsay to plaintiffs. Before it became due, the note 
was protested for non-payment, and notice given to the indorser on 
the 4th of March, 1840. 

The defendant proved, that in the fore-part of March, 1840, he 
sold the note to plaintiffs for work then done or about to be done, in 
manufacturing hats, with the distinct understanding, that they were 
to take the note without recourse upon him. The plaintiffs remarked, 
that they were anxious to raise the money, and wished to place it in 
bank for discount or collection; and if he would indorse it, no injury 
should result to him on account of the same. With this understand- 
ing defendant indorsed the note. 


A. N. Rippte, for plaintiffs, cited 1 Greenleaf’s Ev. 352. 
T. J. Henverson, for defendant, cited 5 Sergeant and Rawle, 363; 
6 Monroe’s Reports, 542; Chitty on Bills, 189. 


Este, J. The evidence in this case is clear, that at the time of the 
assignment of the note, the plaintiffs took it with the distinct under- 
standing, that they were not to have recourse upon it against defend- 
ant, and the only question presented is, whether parol evidence can 
be admitted to show that the plaintiffs received the note under this 
agreement. ‘This was not an indorsement in full; and it did not trans- 
fer the property and interest in the note to the indorsee without a 
further act. It gave the plaintiffs the power of constituting themselves 
the assignees of the beneficial interest, by filling it up payable to 
themselves, but with the restriction, that it was not to be so filled up 
as to render Thomas Lindsay, the defendant, liable. It is not the 
case of a note negotiated toa third person, without notice, but be- 
tween the original parties to the contract. If the note had been so 
negotiated, the defendant would have been estopped from setting up 
this defence. A third person could not have been affected by this 
agreement, The evidence offered goes to prove a perversion of the 
indorsement to a purpose never intended—a fraudulent purpose. The 
contract was for the note of A. Erwin, without the responsibility of 
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Thomas Lindsay. How was the indorsement obtained? By the de- 
claration of plaintiffs, that it was only to be made to enable them to 
collect the note through the bank, and with the understanding, that 
defendant was not to be held responsible. The testimony shows the 
character in which the holders of the note stood, not as indorsee with 
a full indorsement, but with a blank indorsement, which they had no 
authority to fill up with a full indorsement so as to render the indorser 
liable for payment, or to be resorted to on account of the insolvency 
of the drawer. The case in 5 Serg. and Rawle is directly in point. 
I am of opinion that the testimony is admissible and may be received. 





Judgment for the defendant. 





Selections from the Twelfth Volume of Ohio Reports. 


Administrator’s sale. An administrator’s sale, made under an order 
of Court, since 1824, without the heirs being parties to the proceed- 
ings, is void. Adams v. Jeffries, 253. 

Amercement. ‘The judgment against a sheriff, amerced for neglect 
to execute final process, should include the amount of the original 
judgment, interest thereon, costs, and ten per centum upon the whole 
sum thus made up. Graham v. Newton, 210. 


Assignment. When a creditor, with design to secure a preference 
for himself, receives, as trustee, an assignment of property from a debt- 
or, in failing circumstances, and contemplating insolvency, he will be 
held to account for the property, although he may have divested him- 
self of it, after other creditors have filed a bill under the statute to 
charge him as trustee. Mitchell v. Gazzam and others, 315. 


Bills of exchange. A joint action against a drawer and indorser of 
a bill of exchange may be maintained under the Ohio Statute as well 
by a foreign bank as by those incorporated by the laws of this State. 
Lewis v. Bank of Kentucky, 132. 

In such action, the plaintiff may declare, for money lent and ad- 
vanced, and under it recover the statutory damages upon a protested 
bill, without an averment of protest. Ibid. 


Blacks, negroes, Indians, and mulattoes. Youth of negro, Indian, and 
white blood, but of more than half white blood, are entitled to the 
benefits of the common school fund. Lane v. Baker and others, 237. 


Boats. 'The act providing for the collection of claims against steam- 
boats, and other watercraft, extends to seamen’s wages, and gives a 
lien for them upon the watercraft. Lewits v. Schooner Cleveland, 341. 


Chancery. As a rule of practice upon a bill of review, the finding 
of the Court below upon the facts, will be treated with not less res- 
pect than the finding of a jury upon a question of fact, fairly submitted 
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to them, and that finding would not be reversed upon a mere differ- 
ence of opjnion as to the weight of evidence. Buckley v. Gilmore and 
Hopkins, 75. 

Vhere purchase money becomes due in the lifetime of the vendee, 
the infancy of his heirs will not excuse delay in making payment, so 
as to induce the Court to decree performance against the vendor, 
after a great lapse of time. Henry v. Conn and others, 193. 


Constitutional law. Under the Constitution of this State, the Legis- 
lature has not power to enact laws that shall pass the lands of a mar- 
ried woman, by an instrument not binding upon her at the time of its 
execution. Good v. Zercher, 364. 

The curative acts giving validity to deeds of married women, not 
acknowledged pursuant to the statutes in force at the time of their 
execution, are unconstitutional, inoperative, and void. /bid. 


Corporations. Foreign corporations, suing in the Courts of this 
State, must prove their corporate capacity, under the plea of the gene- 
ral issue. Lewis v. The Bank of Kentucky, 132. 

The burden of proof lies upon such corporation, but a special aver- 
ment of its corporate character is not required. Ibid. 

The Court will take judicial notice of corporations created by the 
laws of this State. bid. 


Crimes and criminal proceedings. Itis an indictable offence, in pub- 
lic officers, to exact and receive any thing more for the performance 
of their duty than the fees allowed.by law. Gillmore v. Lewis, 281. 

A promise to pay extra compensation is absolutely void. bid. 


Deeds. A certificate of acknowledgment to a deed by husband and 
wife, stating that the wife was examined ‘ according to law, is insufli- 
cient to bar her of dower, after the husband’s death. Meddock v. 
Williams, 377. 

The certificate of acknowledgment must show, on its face, what acts 
were done, so that the Court may see that the statute was complied 
with. Ibid. 

Devise. A will, bequeathing an estate to A and his heirs forever, 
in trust for B, a feme covert, for life,and to such uses as, notwithstand- 
ing any coverture, she may appoint, and after her death, to the use of 
her heirs, is an equitable estate in fee simple in the first cestui que 
trust. Armstrong v. Zane’s heirs and others, 287. 

A devise to A for life, and, after his decease, to the heirs of his 
body, and, failing heirs at his decease, then over, is an estate-tail in 
A, King v. Beck, 390. 


Emblements. Where lands, subject to a mortgage, are sold under 
a decree of foreclosure, the emblements of a lessee are protected, and 
do not pass to a purchaser under the decree. Cassily v. Rhodes, 88. 


Evidence. In a suit against one on a joint obligation, a co-obligor, 
although not sued, cannot be called as a witness for the plaintiff, to 
prove the execution of the instrument by the defendant. Ma 
Thrailkill’s Executor, 275. 


rshall vs. 
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Where time is not stated as descriptive of the date of an instru- 
ment, it being made at a time different from that laid in the declara- 
tion, it will not be a fatal variance. Moore v. Gano and Thoms, 300. 


Execution. Where lands are valued for judicial sale, the annual 
crops are not included in the estimate. Cassily v. Rhodes, 95. | 
he debtor’s rights, therefore, can only be saved by regarding the 
ual crops as severalty, and requiring a separate levy. Ibid. 

A justice of the peace is not bound to issue execution without spe- 
cial order of the judgment creditor, until the time for putting in bail 
for stay has expired. Sharpless and Phinney v. Taylor, 243. 

He may, upon special order, issue execution within that time. Jbrd. 

After the time for putting in bail has expired, he must issue execu- 
tion without special order. bid. 


Guardian and ward. 'The Court of Common Pleas that appointed 
a guardian, may empower him to sell the minor’s land situate in ano- 
ther county. Maxsom v. Sawyer, 195. 

To give the Court of Common Pleas jurisdiction over a minor, so 
as to authorise the appointment of a guardian for him, such minor 
must, at the time of appointment; have an actual or constructive resi- 
dence within the county. Jbid. 

A guardian derives his power to act from the appointment and 
bond. Letters of guardianship need not, in fact, issue. Ibid. 


Husband and wife. The treehold of a husband in his wife’s land, 
may be sold on execution against the husband. Canby v. Porter, 79. 





Infancy and infants. Where purchase money becomes due in the 
lifetime of a vendee, the infancy of his heir will not excuse delay in 
making payment, so as to entitle the heir to specific performance, after 
a great lapse of time. Henry v. Conn and others, 193. 

A guardian, ad litem, and trustee for infant heirs, cannot acquire 
their property for himself, pending a litigation in respect to it. Mas- 
sie’s Heirs v. Matthews’ Executors and Wallace, 351. 

A decree against minor defendants, rendered upon the answer of 
their guardian ad litem, may be impeached, and reversed for fraud. 
Ibid. 

Insanity. On a question of insanity, witnesses, other than profes- 
sional men, may state their opinion in connection with the facts on 
which it was founded. Clark v. The State, 483. 

A physician should also state the reasons of his opinion, and the 
facts upon which it is based. If not sustained by them, it is of little 
weight. Ibid. 


Interest. In an action upon a renewed noie, into which illegal in- 
terest has been incorporated, the consideration may be inquired into, 
and the illegal interest deducted. Baggs v. Loudenback, 153. 

In every case the consideration may be inquired into for the pur- 
pose of detecting illegal interest and disallowing it, unless there has 
been a voluntary and full liquidation and payment of interest between 
the parties. Jbid. 











Selections from Ohio Reports. 557 


An agreement between a bank and contractors on the public 
works, to make a loan to the State, and charge the contractors five 
per centum commission, is an illegal shift and device by the bank to 
obtain more than six per cent. interest upon its loans and discounts.x— 
Spaulding v. Bank of Muskingum, 544. 

Such a contract would not be enforced in favor of the bank against 
the contractors. Ibid. a 

But the contractors are in pari delicto, and having paid the com- 
missions cannot recover them back. Ibid. 


Jurisdiction, Where Courts, whether of general or special jurisdic- 
tion, transcend the limits which the law prescribes, and assume to act 
where they have no jurisdiction, their acts are utterly void. ddams 
v. Jeffries, 271. 

Want of jurisdiction may always be shown, as it renders the act 
done void or unavailable for every purpose. bid. 


Jurors. In capital cases jurors must be electors and ‘householders; 
but their not being described as such in the record, is not ground of 
error. Shoemaker v. The State, 43. 


Lease. Where a lease is forfeited, for nonpayment of rent, the ex- 
act rent due, by the terms of the lease, must be demanded before sun- 
set of the day when due, on the land, at the most notorious place.— 


Boyd v. Talbert, 212. 


Limitations, statute of. ‘The plea of the statute of limitations is a 
defence not to be favored. Sheets v. Baldwin’s Administrators, 120. 

Where, by the saving clause of the statute of limitations, the right 
to review a decree in chancery is saved to one of the parties against 
whom it was rendered, the saving enures to the benefit of all. Mas- 
sie’s Heirs v. Matthews’ Executors and Wallace, 351. 


Mandamus. A writ of mandamus will lie against an officer, vested 
with discretionary power, who wholly refuses to perform his duty.— 
Burnet v. Auditor of Portage county, 54. 

It is also an appropriate remedy against an officer, who refuses to 
perform a merely ministerial duty. Ibid. 


Murder. 'To constitute the crime of murder in the first degree, 
when the purpose to maliciously kill, with premeditation and delibe- 
ration, is found, the length of time between the design so formed, and 
its execution, is immaterial. Shoemaker v. The State, 43. 


Nuisance. A court of equity will not interfere to abate a private 
nuisance, unless the person seeking its aid has established his rights 
at law. McCord and Hunt v. Iker, 387. 


Partners and partnership. An express written promise to one part- 
ner, may be sued on by him alone. Moore v. Gano and Thoms, 300. 

Where one, who is a member of two firms, borrows, for the use of 
one firm, money belonging to the other, and gives, in the name of one 
firm, a promissory note, payable to a person who is a member of the 
other firm, the payee may sue, and recover upon the instrument in 
his own name, at law. bid. 
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Pleas and pleadings. The declaration in an action of assumpsit on 
a warranty of chattels, may aver a sale at and for a certain price, 
without specifying the actual amount. McMillan v. Theaker, 24. 

The plea of non detinet in the action of replevin, puts in issue both 
the right of property and the right of possession. Ferrell v. Hum- 
phrey, 113. 

Practice. Where, upon the question of sustaining a demurrer, there 
is an equal division of opinion in the Court, the demurrer is overruled. 
Putnam v. Rees, 21. 

Where a cause is, by consent of parties, submitted for trial, to the 
Court, without the intervention of a jury, a bill of exceptions may be 
taken to the opinion of the Court upon the questions of law arising in 
the case. Franklin Bank v. Buckingham’s Administrators, 482. 


Reward. ‘The detention, arrest, and conviction of a felon, or the 
recovery and return of stolen money, is in general, a good considera- 
tion to sustain a promise of reward. Gillmore v. Lewis, 281. 

But the reward cannot be claimed by a constable who arrests the 
thief on a warrant delivered to him for that purpose. Ibid. 


Sheriff. The obligation to pay over money, received by a sheriff, 
in his official capacity, continues to be an official duty, until discharged 
by payment. The State v. Alden’s securities, 62. 

The judgment against a sheriff, amerced for neglect to execute final 
process, should include the amount of the original judgment, interest 
thereon, costs, and ten per centum upon the whole sum thus made up. 
Graham v. Newton, 210. 


Verdict. Where a general verdict has been rendered for a plaintiff, 
whose declaration contains one good count among others defective, it 
will be presumed that the damages were assessed upon the good count, 
unless the contrary be shown by the record. Johnson v. Mullin, 14. 





Circumstantial Evidence—Cases illustrating tts Uncertainty. 
[From the Theory of Presumptive Proof.] 


Tuomas: Harris kept the Rising Sun, a public house, about eigh- 
teen miles from York, on the road to Newcastle. Harris hada man 
and maid servant: the man, whose name was Morgan, he kept in the 
threefold capacity of waiter, hostler, and gardener. James Gray, a 
blacksmith, traveling on foot to Edinburgh, stopped at Harris’s, supped, 
and lay there. Early in the morning, Morgan went secretly to a 
neighboring magistrate, and gave information, that his master, Harris, 
had just then murdered the traveller, James Gray, in his bed. A 
warrant was issued, and Harris was apprehended. Harris positively 
denicd the charge, and Morgan as positively affirmed it; deposing, that 
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he saw Harris on the stranger’s bed, strangling him, but that he came 
too late to save him; and that Harris’s plea was, the deceased was in 
a fit, and he was only assisting him. Morgan further deposed, that 
he instantly retired, and made a feint as if going down stairs, but creep- 
ing up very softly to an adjoining room, he there, through a key-hole, 
saw his master rifling the breeches of the deceased. 

Harris peremptorily denied every part of this story, from the begin- 
ning to the end; and the body having, by order of the magistrate, 
been inspected, and no mark of violence appearing thereon, Harris 
was nearly on the point of being discharged, when the maid servant 
desired also to be sworn. She deposed, that almost directly after her 
master came down in the morning, as she must conceive, from the 
traveler’s room, she saw him go into the garden, (being, unknown to 
her master, in a back wash-house which overlooked it), saw him take 
some gold out of his pocket, wrap it up in something, and bury it at 
the foot of a tree, in a private eorner of the place. Harris turned 
pale at the information! , He would give no direct answer as to the 
circumstance of the money! A constable was despatched with the 
girl, and the cash, to the amount of upwards of thirty pounds, was 
found! The accused acknowledged the hiding of that money, but he 
acknowledged it with so many hesitations, and answered every ques- 
tion with such an unwillingness, such an apparent unopenness, that all 
doubts of his guilt were now done away, and the magistrate committed 
him for trial. 

Harris was brought to the bar at York summer assizes, which hap- 
pened about a week after his commitment, in 1642. Morgan deposed 
the same as when before the justice. The maid servant and the con- 
stable deposed to the circumstance of the money; the first, as to the 
prisoner’s hiding, and both as to the finding of it. And the magistrate 
gave testimony to the confusion and hesitation of Harris on the dis- 
covery of, and being questioned about, the hiding of the money. 

Harris, on his defence, endeavored to invalidate the charge by as 
sertions, that the whole of Morgan’s evidence was false; that the 
money which he buried was his own property, honestly come by, and 
buried there for his better security; and that his behavior before the 
magistrate on this particular, arose from the shame of acknowledging 
his natural covetousnéss—not from any consciousness of guilt, The 
judge then summed up the evidence, remarking strongly on the cir 
cumstance of the hiding of the money, and the weakness of the pris- 
oner’s reasons for his so hiding it; and the jury, just consulting to- 
gether for two minutes, brought in their verdict—guilty. 

Harris was executed pursuant to his sentence, persevering in his 
declarations of innocence, but desiring all persons to guard against 
the effects of an avaricious disposition: for it was that sordidness of 
temper which had led him, he said, into general distrustfulness, and 
that into the expedient of hiding his money; which circumstance had 
alone furnished the means to his enemies, (for what reason they were 
80, he said, he knew not, but whom he forgave), for bringing him to 
an ignominious death. 
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The truth of the fact at last came out: Harris was indeed entirely 
innocent! Morgan and the maid were, not only fellow-servants, but 
sweet-hearts. Harris’s suspecting, covetous temper was well known to 
both, and the girl once, by accident, perceiving her master burying 
something, discovered the circumstance to Morgan; he, acting as gar- 
dener, took an opportunity when at work, to dig for it: it proved to 
be five guineas; he left it, and informed the girl of it. They settled 
it not to touch the money, but to keep watching their master, as they 
had no doubt but he would add to it; and, when it arose to a good 
sum, they agreed to plunder the hiding place together, marry, and 
with the spoil, set up in some way of business. As they imagined, so 
it happened; they got several occasions to see the stock increasing, but 
the golden harvest was not yet ripe. 

One day, in a quarrel, Harris strikes his man Morgan several times. 
Morgan determines on revenge: at this fatal period arrives James 
Gray. Morgan finds him next morning dead in his bed. The dia- 
bolical thought strikes Morgan, of first charging Harris with the mur- 
dering and robbing of Gray, and then of plundering his master’s 
hiding place, whilst he (the master) shall be in prison. Morgan com- 
municates this intention to the maid: she approves of it; they consult 
and fix on the plan, and Morgan gives the information to the magis- 
trate as before related. The girl, unexpectedly, finds the accusation 
not sufficiently supported, and fears that her sweetheart, of whom she 
is fond, will be punished for perjury, if her master is released; who 
indeed, unfortunately, had just hinted as much before the justice. — 
The expedient, in a moment, strikes her to sacrifice the hidden money, 
and with it her master, to the safety of her paramour; and the idea, as 
the reader already knows, fatally succeeds. 

The whole of this stupendous piece of wickedness came to light in 
the beginning of the year 1643, on a quarrel between Morgan and the 
girl, who, after the death of Harris, had lived together as man and 
wife. ‘They were taken up in consequence, and committed to prison, 
but escaped the public punishment due to their crime, by both of 
them dying of a jail disease. 

Harris’s innocence became afterwards further illustrated, by its be- 
ing found out that James Gray, the supposed murdered person, had 
had two attacks of an apoplexy, some months previous to his death, 
and that he was never master of five pounds, at one time, in his life. 





A man was tried for and convicted of the murder of his own father. 
The evidence against him was merely circumstantial, and the princi- 
pal witness was his sister. She proved that her father possessed a 
small income, which, with his industry, enabled him to live with com- 
fort; that her brother, the prisoner, who was his heir at law, had lon 
expressed a great desire to come into the possession of his father’s ef- 
fects; and that he had long behaved in a very undutiful manner to 
him, wishing, as the witness believed, to put a period to his existence 
by uneasiness and vexation; that, on the evening the murder was com- 
mitted, the deceased went a small distance from the house to milk a 
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cow he had for some time kept, and that the witness also went out to 
spend the evening and to sleep, leaving only her brother in the house; 
that returning home early in the morning, and finding that her father 
and brother were absent, she was much alarmed, and sent for some 
neighbors to consult with them, and to receive advice what should be 
done; that in company with these neighbors, she went to the hovel in 
which her father was accustomed to milk the cow, where they found 
him murdered in a most inhuman manner, his head being almost beat 
to pieces; that a suspicion immediately falling on her brother, and 
there being then some snow on the ground, in which the footsteps of 
a human being, to and from the hovel, were observed, it was agreed 
to take one of the brother’s shoes and to measure therewith the im- 
pressions in the snow: this was done, and there did not remain a doubt 
but that the impressions were made with his shoes. ‘Thus confirmed 
in their suspicions, they then immediately went to the prisoner’s room, 
and after a diligent search, they found a hammer in the corner of a 
private drawer, with several spois of blood upon it, and with a small 
splinter of bone, and some brains in a crack which they discovered in 
the handle. The circumstances of finding the deceased and the ham- 
mer, as described by the former witness, were fully proved by the 
neighbors whom she called: and upon this evidence the prisoner was 
convicted and suffered death, but denied the act to the last. About 
four years after, the witness was extremely ill, and understanding that 
there were no possible hopes of her recovery, she confessed, that her 
father and brother having offended her, she was determined they 
should both die; and, accordingly, when the former went to milk the 
cow, she followed him with her brother’s hammer, and in his shoes; 
that she beat out her father’s brains with the hammer, and then laid 
it where it was afterwards found; that she then went from home to 
give a better colour to this wicked business, and that her brother was 
perfectly innocent of the crime for which he had suffered. She was 
—e taken into custody, but died before she could be brought 
to trial. 





Wit1am Saw was an upholsterer, at Edinburgh, in the year 1721. 
He had a daughter, Catherine Shaw, who lived with him. She en- 
couraged the addresses of John Lawson, a jeweller, to whom William 
Shaw declared the most insuperable objections, alledging him to be a 
profligate young man, addicted to every kind of dissipation. He was 
forbidden the house; but the daughter continuing to see him clandes- 
tinely, the father, on the discovery, kept her strictly confined. 

William Shaw had, for some time, pressed his daughter to receive 
the addresses of a son of Alexander Robertson, a friend and neighbor; 
and one evening, being very urgent with her thereon, she perempto- 
rily refused, declaring she preferred death to being young Robertson’s 
wife. The father grew enraged, and the daughter more positive; so 
that the most passionate expressions arose on both sides, and the words 
* barbarity, cruelty, and death,” were frequently pronounced by the 
daughter! At length he left her, locking the door after him. 
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The greatest part of the buildings at Edinburgh are formed on the 
plan of the chambers in our inns of court; so that many families in- 
habit rooms on the same floor, having all one common staircase.— 
William Shaw dwelt in one of these, and a single partition only divi- 
ded his apartment from that of James Morrison, a watch-case maker. 
This man had indistinctly overheard the quarrel between Catherine 
Shaw and her father, but was particularly struck with the repetition 
of the above words, she having pronounced them loudly and emphat- 
ically. For some little time after the father was gone out, all was 
silent, but presently Morrison heard several groans from the daughter. 
Alarmed, he ran to some of his neighbors under the same roof. These 
entering Morrison’s room, and listening attentively, not only heard 
the groans, but distinctly heard Catherine Shaw, two or three times, 
faintly exclaim—* Cruel father, thou art the cause of my death!”— 
Struck with this, they flew to the door of Shaw’s apartment; they 
knocked—no answer was given. The knocking was repeated—still 
no answer. Suspicions had before arisen against the father; they 
were now confirmed: a constable was procured, an entrance forced; 
Catherine was found weltering in her blood, and the fatal knife by 
her side. She was alive but speechless; but on questioning her as to 
owing her death to her father, was just able to make a motion with 
her head, apparently in the affirmative, and expired. 

Just at the critical moment, William Shaw returns and enters the 
room. All eyes are on him! He sees his neighbors and a constable 
in his apartment, and seems much disordered thereat; but at the sight 
of his daughter, he turns pale, trembles, and is ready to sink. The 
first surprise, and the succeeding horror, leave little doubt of his guilt 
in the breasts of the beholders; and even that little is done away on 
the constable discovering that the shirt of William Shaw is bloody. 

He was instantly hurried before a magistrate, and upon the depo- 
sitions of all the parties, committed to prison on suspicion. He was 
shortly after brought to trial, when, in his defence, he acknowledged 
to having confined his daughter to prevent her intercourse with Law- 
son; that he had frequently insisted on her marrying Robertson; and 
that he had quarreled with her on the subject the evening she was 
found murdered, as the witness Morrison had deposed: but he averred, 
that he left his daughter unharmed and untouched; and that the blood 
found upon his shirt was there in consequence of his having bled him- 
self some days before, and the bandage becoming untied. These as- 
sertions did not weigh a feather with the jury, when opposed to the 
strong circumstantial evidence of the daughter’s expressions, of “ bar- 
barity, cruelty, death,” and of “ cruel father, thou art the cause of my 
death,”—together with that apparently affirmative motion with her 
head, and of the blood so seemingly providentially discovered on the 
father’s shirt. On these several concurring circumstances, was Wil- 
liam Shaw found guilty, and hanged in chains, at Leith Walk, in 
November, 1721. 

Was there a person in Edinburgh who believed the father guiltless? 
No, not one! notwithstanding his latest words at the gallows were, “I 
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am innocent of my daughter’s murder.” But in August, 1722, as a 
man, who had become the possessor of the late William Shaw’s apart- 
ments, was rummaging by chance in the chamber where Catherine 
Shaw died, he accidentally perceived a paper fallen into a cavity on 
one side of the chimney. It was folded as a letter, which, on open- 
ing, contained the following:—*“ Barbarous father, your cruelty in 
having put it out of my power ever to join my fate to that of the only 
man I could love, and tyrannically insisting upon my marrying one 
whom I always hated, has made me form a resolution to put an end 
to an existence which is become a burthen to me. I doubt not I shall 
find mercy in another world; for sure no benevolent being can re- 
quire that I should any longer live in torment to myself in this! My 
death I lay to your charge: when you read this, consider yourself as 
the inhuman wretch that plunged the murderous knife into the bosom 
of the unhappy— Carserine Suaw.” 

This letter being shown, the -hand-writing was recognised and 


_ avowed to be Catherine Shaw’s, by many of her relations and friends. 


It became the public talk; and the magistracy of Edinburgh, on a 
scrutiny, being convinced of its authenticity, they ordered the body of 
William Shaw to be taken from the gibbet, and given to his family 
for interment; and, as the only reparation to his memory and the 
honour of his surviving relations, they caused a pair of colors to be 
waved over his grave in token of his innocence. 





Superior Court of Cincinnati, July Term, 1844. 


Joun C. Stickney v. Tue Bank or THE Srate or Missourt. 
[Reported by E. S. Harnegs.] 


The act of Ohio allowing and regulating writs of attachment, does not extend to 
foreign corporations. 


Tue affidavit upon which this writ of attachment issued, sets forth, 
“that the Bank of the State of Missouri was indebied, &c.—and was 
not a resident of the Stete of Ohio, as affiant verily believed,” &c.— . 
The defendant moved the Court “ to quash the writ for want of juris- 
diction, on the ground that it had been issued against a foreign cor- 
poration.” 


Fox anp Laincoty, for the plaintiff, cited 15 Serg. and R. 173. 

E. 8. Harnegs, for defendant, cited, Wright’s R. 566; 2 Ohio, 239; 
4 Ohio, 155; Serg. on Att. 51; 3 Hals. 178; 5 do. 123—126; Harri- 
son, 367, 62; 2 Dall. 79; 1 Dall. 77, n.; 2 Wash. 386; 2 Mass. 37; 
1 South, 383; 13 Johns. 131; 1 Greene, 134; 2 Br. 78; 2 Greene, 183; 
— 6,'7; Western Isiw Journal, 375; 3 Mason, 159; 1 Scam. 
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Esre, J. in substance said, that the earliest attachment laws of Ohio 
were derived partly from the attachment law of New-Jersey, of 1798, 
and that of Pennsylvania of 1705; and that in giving a construction 
to the act of 1824, it was important to compare those acts with that 
of Ohio, and to consider the exigencies of the times when these acts 
were respectively passed. The Pennsylvania act of 1705, adopted 
by the judges of the North Western Territory, in 1795, was repealed 
by the Territorial Legislature, in 1802. 

The first section of this act, and of the acts of Ohio, of 1805 and 
of 1824, is very similar in its provisions to the act of 1798 of New- 
Jersey, and is substantially in the same words. And as banking cor- 
porations were, in that early day, almost unknown in our land, it can- 
not be inferred that the Legislature, in anticipation of the rapid growth 
of these institutions, intended to include corporations in the provisions 
of those several acts. As this proceeding is ex parte, and is founded 
on the oath of an interested party, by which, without bond, the pro- 
perty of the defendant is impounded, and is an innovation on the well 
settled principles of the common law, it becomes necessary to examine 
the tenor of the act, for express authority. Under the first section of 
the act of 1824, the writ can issue upon the oath of the creditor, that 
the debtor absconded, &c. or, that “such debtor is not a resident of 
the State,” &c. 

As a corporation cannot be charged with absconding, a writ cannot 
issue for that reason. Will the next sentence, as to non-residence, in- 
clude corporations? From the whole context the Court is of the opin- 
ion, that it embraces natural persons only, who have the power of 
changing their residence, and not banking corporations, which cannot 
be strictly be said to have a domicil. Again, from the ninth section 
of the act of 1824, it would appear to be the object of the Legisla- 
ture, to compel a personal appearance of the absent debtor, and after 
bail release the property; when the pleading would be in personam. 

But, as a corporation can appear by attorney only, and cannot 
give bail or be surrendered in custody, it cannot repossess itself of the 
property attached. The entry of bail is the only condition upon 
which the absent debtor can bring himself into Court, and defend the 
action, unless by electing to have the property attached and remain 
in custody; and if perishable, the Court can order it to be sold at any 
time after the return of the writ. And in this a corporation can have 
no election. It cannot have the privilege of natural persons, of giv- 
ing bail, or being surrendered in custody; and the Court is therefore 
of the opinion, that natural persons only are referred to. 

The current of authorities in New-Jersey, from which we derive 
our attachment act, is in favor of this construction; and also those of 
Pennsylvania, with the single exception of Bushnel et al. v. The Com- 
monwealth Insurance Co. (15 Serg. and RK. 173—188). This is the 
opinion of a majority of the Court, and the opinion of the dissenting 
judge, (Duncan), seems to this Court more in accordance with the let- 
ter and spirit of the law, than that of his brother judges. 

This question has been decided in 16 Johns, 5; and the reasons of 
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Judge Spencer are very strong in favor of the attachment act of New- 
York applying to natural persons only. 

The Court is therefore of opinion, that this proceeding is unwar- 
ranted by the attachment law of Ohio; and direct the writ to be 
quashed and the attachment dissolved. 





Digest of the Decisions of the Supreme Courts of the States of Indiana 
and Illinois, and the Circuit Court of the United States for the 
Seventh Circuit, by Cuartes Gruman, Counsellor at Law. Colum- 
bus, O.; published by Henry W. Derby, 1844. 


I have received from the author a copy of this digest, which has 
just issued from the press. The work is well executed, intellectually 
and mechanically, and will prove highly useful to the profession in the 
west. It contains the essence of ten volumes of reports, and the mat- 
ter is very methodically arranged. ‘That the author may speak for 
himself, I subjoin his preface. Ep. 


“ This volume has been prepared with a view of facilitating the legal investigations 
of my professional brethren in the West, and more particularly, in Indiana and IIli- 
nois, It is not intended, by any means, as a substitute for the Reports herein digested, 
for they should find a place in the library of every western lawyer; he should, at 
least, have the Reports of his own State. It often happens, however, that all of 
those volumes are not to be found in the new and remote counties, which are con- 
stantly being formed, and this Digest therefore, will be found to be a convenient 
companion for the Circuit. 


“In the prosecution of the plan originally adopted, it has been my main object to 
give as trief and correct abstracts as possible of the principles settled by the respec- 
tive Courts. In order to accomplish this the more effectually, the precise language 
reported, when practicable, has been adopted. The original punctuation, also, has 
been preserved most generally, and this will account for any apparent want of uni- 
formity in that maiter. Furthermore, to avoid a too frequent repetition of the same 
points, which might be looked for with equal propriety under various heads, copious 
references have been appended, alphabetically arranged, to most of the titles. ith 
the work so arranged, and by the aid of the Index, it is anticipated that any desired 
point, decided by either of the Courts, may be readily found. 


“The volumes embraced in this Digest are as follows: four volumes of Blackford’s 
arene by Breese, and three of Scammon’s, cng sang two of McLean’s, 
U.S.C. C.) Reports,—being all of the Reports of those States, and that Circui 
which were published when the work was prepared for the press. A fifth volume of 
Judge Blackford’s Reports has very recently appeared, but too late forsuch an analy- 
sis to be incorporated, either in the body of the work, or in an Appendix, as would do 

justice to the Reporter or the Editor. 


“ This Digest is now submitted to the profession with the hope that it ys prove 
a valuable auxiliary in their laborious researches. That it is perfect, it would be arro- 
gance to assert: but if it should be found to be a convenient book of reference, and 
tends to alleviate their arduous labors, my object will be accomplished.” 


“CHARLES GILMAN.” 
“Quincy, Illinois, May, 1844.” 
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566 Courtis v. Dennis. 


Supreme Judicial Court, Boston. 


Tuomas Courtis v. Bowman W. Dennis. 
[From the Boston Shipping List.] 


A general guarantor is entitled to notice, that his guaranty is accepted, and of the 
amount for which he is held; and a demand should be made within a reasonable 
time after such amount is ascertained. 


Tus was an action upon a guaranty, in the following words: “ Know 
all men by these presents, that 1, Bowman W. Dennis, of Cambridge- 
port, in consideration of one dollar to me paid by Courtis and Morse, 
the receipt whereof is hereby acknowledged, do hereby guarantee to 
said Courtis and Morse the payment of one-half of any loss which may 
accrue in the business of my brother, Selah G. Dennis, during such 
time as he may be connected with them in business.” 

Of the same date, an agreement was made by Courtis and Morse 
of one part, and Selah of the other part, whereby it was covenanted, 
that the parties should enter into a co-partnership for two years.— 
Courtis and Morse were to supply goods to Selah, who was to open 
and carry on a store in Bangor, for the benefit of both parties, and 
they were to share equally all profit and loss, and at the close of the 
term, to divide the property, and each party was to secure the bal- 
ance he might owe to the satisfaction of the party who was entitled 
to it. About two months after the date of the agreement, Courtis 
and Morse dissolved their co-partnership, and at that time the balance 
of their account against Selah amounted to about four thousand five 
hundred dollars. At the trial evidence was offered to show the 
amount of this balance, as a claim covered by the guaranty, but it was 
objected to, and held inadmissible. No notice to the guarantor of 
the acceptance of his guaranty, or of the amount for which he was 
held liable, and no demand on him before bringing action being proved, 
the defendant contended, that the plaintiff was not entitled to recover 
in this action; and the presiding judge ruled accordingly, and the case 
was carried, by agreement, before the full Court, for their opinion on 
these points. 

Hussarp, J. The guaranty must be construed according to the 
fair and obvious meaning of the words. The construction, where the 
language is doubtful, is not to be taken strongly against the guarantor, 
as it is against the grantor in deeds of land; but the true intention of 
the parties is to be ascertained. This guaranty, taken in connection 
with the partnership agreement, obviously was intended only to cover 
the losses of the three, Courtis, Morse and Dennis, under that agree- 
ment,—as losses by bad debts, depreciation of goods, &c.—and was 
not intended to secure any balance which might be due from Selah 
to Courtis and Morse, on winding up the concern; nor any sums he - 
might owe them individually. The guarantor was also entitled to 
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notice of the amount for which he was held liable, as that amount was 
uncertain, and the guarantor had no other means of ascertaining his 
liability except from Courtis and Morse. The guarantor was also en- 
titled to have a demand made on him of the amount claimed of him, 
before suit, and within reasonable time after such amount was ascer- 
tained, and bringing an action was not sufficient demand or notice.— 
According to the agreement of the parties a new trial was to be had, 
to give the plaintiff an opportunity to prove a partnership loss, if there 
were any, and notice and demand if any had been made or given, 
and to let the defendant into any defences mentioned in his specifica- 
tion of defence. 





Items. 

Who may solemnize marriage-——The following decision, upon this 
subject, is said to have been recently made in New-York. N. G. 
Onderdonk was indicted in the Oyer and Terminer Court of Queen’s 
county for marrying a couple contrary to the statute, and receiving 
money on false pretences as a fee for the act. The defendant, who 
was neither a clergyman, magistrate, nor alderman, had married a 
couple, under peculiar circumstances, and asked no fee, but received 
a two dollar bill, placed in his hand by one of the parties. The plea 
of the defendant, and the decision, are thus stated. The defendant 
demurred to the whole indictment, contending, that the charges set 
forth, even if true, did not constitute any offence; and insisting, that 
he had as good right, as full powers, and as lawful authority, as an 
minister or magistrate whatever to solemnize marriage, to give certi 
cate thereof, and to accept any fee, present, or compensation which 
the parties chose to give him for such service. After long argument, 
the opinion of the Court was delivered at great length by Judge Rug- 
gles, who decided that the charges set forth in the indictment did not, 
even if true, constitute any offence: that marriage is only a civil con- 
tract: and that the defendant had full right to perform the same, as 
much as any divine or magistrate in the land. ‘The defendant also 
had a full right to furnish a certificate of the marriage, and receive 
any sum which the parties chose to present to him for performing such 


ceremony, and indeed fully sustaining the defendant in every point 
contended for by him.” Eb. 


Free Negroes—Their exclusion from Louisiana.—The following case 
recently came before the District Court of Boston. Martin, a colored 
man, cook of the Cynosure, of which McClure was master, while the 
vessel was in-New-Orleans, was taken by the police and detained in 

rison. The master paid the cost of detention, and took him out.— 
artin sued for his wages, and the question was, whether the costs 
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and expenses of his detention should be deducted from his wages, or 
whether the ship should lose it. The shipping articles did not specify 
the shipment to be for a voyage to New-Orleans, but to Apalachicola, 
and other ports. Judge Srraevx remarked, that the statute inflicts 
imprisonment upon the colored person who comes within the State, 
under these circumstances; but the charges seemed to be placed as a 
deterring tax or penalty upon the vessel or master, as he and hi 

bondsman are made responsible for them. It is argued that the tax 
and imprisonment are unconstitutional. It is clear that they are so. 
A certain color is made the sole test, by which a citizen of any State 
is forbidden to enter Louisiana, under penalty of imprisonment. Why 
may not a different color than black be made the criterion? Why 
may not any other personal mark? Indeed, the professing a certain 
creed, religious or political, might as well be made the ground of ex- 
clusion. ‘This statute seems to be clearly in contravention of the 
provision of the Constitution, with reference to the rights of citizens in 
other States. Yet this will not change the liability of the master; for 
if he has paid an unconstitutional tax, without either an express or 
implied request from the seaman, the burden must be borne by the 
party who first assumed it. Ep. 


Seduction.—John Merckel lately brought an action in the New- 
York Court of Common Pleas, against John Allayola, for the seduction 
of his daughter. She was over twenty-one years of age, and did not 
reside with her father, but was a servant of the defendant; and be- 
cause the foundation of this action is a loss of service, the Court ordered 
a non-suit! So the seducer goes clear, and no doubt thinks that the 
common law is the perfection of reason, Ep. 


Bank of the United States—Assignment.--The decision of Chancellor 
Bibb, referred to ante page 46, setting aside the assignment made by 
the Bank of the United States, on the 7th of June, 1841, at the suit of 
Huth, has been reversed by the Court of Appeals of Kentucky, and 
the assignment held valid. This is in accordance with the Pennsyl- 
vania decision, in Dana v. Bank of the United States,(1 American Law 
Magazine, 470). Eb. 


To Subscribers—The present number completes the First Volume 
of the Western Law Journal. Contrary to probabilities, it has, in a 
pecuniary sense, supported itself, the first year, under all the disad- 
vantages of a new experiment. It is hoped and believed, that the 
next volume will be more deserving of patronage. Arrangements 
have been made through correspondents, for obtaining a tolerably 
complete epitome of the current legislation and perenne of the 
Union; and especially of the Western States. The publishers request 
me to remind their patrons, that the original terms will be strictly ad- 
hered to by them. Subscriptions must be transmitted, on receipt of the 
first number of the second volume, or future numbers will not be sent.— 
And all those who do not intend to comply with this ‘i condition, 
are requested to return that number, in token thereof. En. 
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Mr. Vinton said: 


——— 


: ‘ion of the case. Much has been said,yanie 
May it please your Honors: 


quently, by the’ ae counsel in praise Of; | 


I cannot but regret that my’ the institution of Slavery, and in derogation”, 
learned friend (the Hon. Jonn M. Parron,); of the abolitionists. I did not come here, 
who opened this case for the Commonwealth ; may it please your Honors, to engagein those’ =| 
of Virginia, has somewhat impaired the value } questions that are at issue between the slave- 
of so good an argument, by the introduction} holders and. the ‘ebolitionists—I am not now | 
into it, both at -its commencement and con-} called upon to assail the one or defend the 


clusion, of a topic so very foreign to the sub-{ other—the case before us has nothing to do 
ject-now under consideration. To all else in} with either—and I cannot permit myself to | 
his argument, I listened with that pleasure} be drawn aside, or seduced into a discussion | 
and delight, which high intellectual effort; of this sort by any thing that has been, or can 
never fails toinspire. it will be-understood,; be -said, on that subject. I have the seme 

that I refer to what was said by him on the} remark to make about the correspondence be- 
subject of slavery, and of the correspondence ; tween the Executive of Virginia and of Ohio. 

now going on,and not yet brought to a close,; The Governor of Ohio has seen fit to send 
between the Executives of the two States,; me here to argue the case now before the 
making mutual. demands of certain persons} Court, and to protect, as weli as I may, those 

as fugitives from justice. These are matters}.rights of sovereignty and of soil that are 

not before the Court, and their connection brought in question in it. But he has not so- 
with the case now before us, is rot very ap-: licited my aid in his correspondence with 
parent. Virginia. If he be right, he needs no defence 


If the argument of my learned friend had} 
been an address to a popular assembly, or 
even before a Jury of the country, I should 
have been at no loss to understand the object 
in bringing these topics into it. But when 
they are addressed to this grave and dignified 
tribunal of Judges, sitting here to decide a 

- naked question of law, I am unable to per- | 
ceive their relevancy, or in what way they 
can aid the Court in coming to a right decis- 





from me. Ifhe be wrong, he best knows 
how to defend himself. And whether he be 
right or wrong, 1 have no authority to speak 
for him here before this tribunal, about a 
matter which it is not called upon to decide, 
and over whici: it has no jurisdiction or con- 
trol. J skall also pass over in the same way 
all that was so eloquently é 

parative power and prow 


Virginia and Ohio. I woeld fain trast in” 





> 
God, the cay may vo hPOE A hs asics in the next place, finds thatthe De-. 


our posterity, shall decide on-the battle-field; fendants were at the time when this act was 
whether Virginia be able to dictate law to; committed, citizens of Ohio, residing in that- 
Ohio, or Ohio to Virginia. All such specu-; State, about four miles: back from. the Ohio 
lation is worse than profitless, and can esejriver. Thaton the night when the act was 
tablish nothing. If the signs of the times do} committed, the Defendants, with some other 
not greatly deceive us, the day is not far dis-; persons, came from. their residence to the 
tant when the people of both may. be called} river on the Ohio side,and going down under 
upon to stand side by side in the presence of; the bank, remained there for some time, when. 
the common enemy of the country,—when; six negro slaves, the. property of said Har- 
ample scope will be-given to each for the: wood, came across the river from. the Virginia 
exhibition of their valor and prowess on fitter; side, in-a canoe, and landed it obliquely 
fields than those of civil strife. If this call; against the Ohio shore, running the bow up- 
be made, the established valor of Virginia, jon the beach. That the Defendants, and 
the decds she has done, all her history asa! those in company with them, went down to 
sures 1s what she will do for her country. It; the canoe as it struck the shore, and without 
will then be seen whether Ohio will do her; entering it, stepped into the water at the bow, 
duty also. Firm as is my faith that she will} and assisted in taking from it some bags and 
not be found wanting in the hour of trial, I} articles of clothing which lay in that parg of 
shall nevertheless promise nothing for her,—} the canoe. That the Defencants,and their 
much less. will I, here in this place, offend; companions, taxing up these articles, were 
against good taste by vaunting any thing in} proceeding up the bank of the river, in com- 


#@her behalf. pany with the-slaves, when certain persons, 
I will now proceed to the argument of the ; who lay in ambush, on the top of the bank on 
case before the Court. ;the Ohio side, rushed down upon them, and 


The indictment contains three charges, or: seizing the Defendants, carried them forcibly 
counts, founded upon different sections of the ; across the Ohio into Virginia, where they 


Crimine] Code of Virginia—each section cre-; were held in custody, indicted and tried for: 


ating a distinct offence.. But the facts found } the offence above specified. 

by the jury in their special verdict rendered ; The verdict further finds, that the slaves on 
on the trial of the case, show that the proof; that night left their master in Virginia, with- 
is applicable to one of the charges only. I} out his knowledge or consent. The jury also 
shall therefore confine my remarks‘to it alone, ; found that when the Ohio river is at that 
That count alleges that the defendants, Gar-; stage which the boatmen on it call low water, 
ner, Thomas, and Loraine, did feloniously; the depth of water on the bars, in the chan- 
carry and cause to be carried out of the Com- nel, is from 17 to 20 inches. That at ex- 
monwealth of Virginia into the State of Ohio,} treme low water, or where the water has 
six negro slaves, without the consent of John; ; once been known to be, the depth on the 
Hi, Harwood, their owner, with intent to de-} bars in the channel was eleven inches only. 
fraud him of the use, enjoyment, property and That on the night of the 9th of July, 1845, 
possession of said slaves, contrary to the} when this transaction. took: place, the water 
Statute of Virginia in such case made and ; on. the bars in. the channel was 39 inches 
provided. The verdict, in the first place, day deep, That the average depth of water in 
the existence of certain laws relating to the} the channel, on said bars, for the whole year,. 


title te, and jurisdiction over the place where is six feet, or thereabouts.—That taking the 
the act-in question was done-—which will be whole year round, one year with another, the 
noticed in the course. of my argument. The ; water for nine months, or thereabouts, would: 
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ve higher than it was on said night of the; might be made in advance of it, which I pro-~ 
9th of July, and for three months, or there-} pose to state, but not to argue. It is, whether 
abouts, lower than it then was.—That below} where the crime consists (as is alleged in this 
the banks, the shores and bottom of the river} Count of the indictment,) in carrying slaves 
are for the most part a gradually inclined} out of one State into another, the Courts of 
plane, converging towards the: channel, and} either State have jurisdiction of the offence? © 
that at the place where said canoe was land-} Or whether the trial and punishment of it, 
ed, the edge of the water at extreme low. wa-' does not exclusively belong to the jurisdiction 
ter is some 50 or 60 feet in a right. line silence} of the Federal Courts?. The principles laid 
uring on the beach, below where it was at?down and settled by the Supreme Court of 
that place on said night of the 9th of July.— the United States in the case of Prigg vs. the 
From these facts, the question presents itself, Commonwealth of Pennsylvania (16 Pet. 539) 
Did these Defendants, in aid of the escape of; Taise,to say the least of it, a serious doubt 
these slaves, pass over the territorial limits whether the sole power to prescribe the pun- 
of Ohio, and enter within the limits and ju-} ishment for such a case, is not vested in the 
risdiction of the State of Virginia’ Congress of the. United States, and whether, 
If they did not, then it is admitted by the | as the law now stands, an indictment can be 
learned Counsel who opened the case, that; found, or punishment inflicted, except it-be 
they are not amenable to the laws of Vir-} provided for by the act of Congress of the 
ginia.—Whether they did so pass out of the} 12th of February, 1793, entitled “An Act re- 
limits and jurisdiction of Ohio, is the sole} specting Fugitives from Justice, and persons 
question that I intend to discuss. escaping from the service of their Masters.” 
This presents a simple -qr2stion of boun-} (See 2 Vol. L. U. 8. 331.) 
dary between the two States, and must be} Passing over this enquiry, the question re- 
settled in the same way, and by the same law ? turns, was this act done within the limits or 
and principles that would govern it, if. the ; jurisdiction of Virginia? I shall maintain it 
present were an indictment against the. De- > was not, and shall place the negative of this 
fendants for stealing a bale of merchandise} proposition on several grounds. 
at the place where these acts were done by ; The first ground upon which I shal! main- 
them. And I cannot but regret exceedingly ‘ tain the negative of this proposition is, that the 
that this question, so. important to the State Supreme Court of the U. States has so decided 
of Ohio, should have arisen out of a transac- it. I shall give that decision a distinct consid- 
tion having any connexion with slaves or} eration by itself, and shall then present the 
slavery, since this adventitious circumstance} case on its own principles, independently of 
creates a prejudice against the case, and gives} that decision. The claim now set up for Vir- 
it an outward appearance of being something } ginia is, that her territory and jurisdiction ex- 
different from what it in reality is, and which } tend to the top of the bank on the Ohio side of 
the mind has a natural tendency to associate $the river.. If that ground be maintainable, 
with the question that does in fact arise. I{then I admit the decision must be in favor of 
am sure I should do great injustice to this {the jurisdiction of the Court over these Defen- 
Honorable Court, if I were to imagine it pos- {dants; but it is equally obvious that, if such be 
sible its judgment could be, in the least de- ‘the fact, then the case laid in the indictment 
gree, influenced by the outward and reed hae specified in the Statute of Virginia, has. 
i 








tal form in which this question is presented. § not been made out—that is to say, the slaves, 
Before, however, proceeding to the argument 
ofthe question of boundary, I beg leave to 
suggest, that another important question 


if it be so, were not carried out of Virginia. 
into Ohio; which is the substantial fact al- 
ledged in this count and in the Statute on 
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cording to that decision, this Court has not 
jurisdiction of the case, for it is not claimed 
in behalf of Virginia concedes that she has} or pretended that these Defendants went to 
no jurisdiction over the case, since it is stren-; or beyond the low water line. The case to 
uously insisted by her learned Counsel, that} which I refer is Handley’s Lessee vs. An- 
the boundary line must be either at the top; thony, reported by Wheaton 5 vol. 374. It 
of the bank on one of the shores of the river,} appears from the statement of the facts on 
orin the middle of the channel, and that the which that case was decided, that at a place 
law of nations knows no other boundary be-} on the upper side of the Ohio River, in the 
tween States divided by a river, than one of ; State of Indiana, a considerable body of land 


.which it is founded. But if the top of the} 
bank be not the boundary, then the argument 





~~ 


these. And proceeding ov this assumption, 
he has labored with great zeal and ability in 
his endeavors to overthrow the authority of 


the case to which I have already alluded, and ; 
shall shortly direct the attention of the Court, : 
jn which it was decided by the Supreme Court : 
of the United States, that the line of the low ; 
water mark on the Northwest, or Ohio side ; 
As I do not in- } 


of the river, is the boundary. 


tend, nor deem it material, to discuss the? 
proposition laid down by the learned counsel, 
as the starting paint of his argument, that» 
the boundary must be fixed at the top of} 
the bank or in the middle of the stream } 


of the Ohio; I will cyuntent myself with a 


single comment on that topic; which is, ; 


that his position overlooks the well estab- 


lished distinction, which he will find laid} 
down in numerous adjudicated cases, between ‘ 


these rivers where the tide ebbs and flows, 


and are subject to maritime jurisdiction, and ; 
those rivers that are above tide water, and} 


beyond the maritime jurisdiction, as is the 
case with the river Ohio. His error consists 
in applying thé law of tide water rivers to all 
rivers indiscriminately. For this distinction, 
see 3 Sumner’s Rep. 178. 2 Deveraux Rep. 
30. 11 Ohio Rep. 142. 17 Wendell 571. 
3 Kent’s Com. 427. 14 Serg. & Rawle 74. 
6 Mass. 435. 8 Greenleaf 90. 


I shall now return. to the position that I 
prcpose first to establish, viz: that the Su- 
preme Court of the United States has already 
decided that the territory of Virginia does not 
extend to the lecalities where the acts com- 
plained of were done—that the low water 
mark, on the Qhio side, is the boundary. Ac- 


:is enclosed by the river, in the form of a pen- 
‘insula;s—that on the upper side, or neck of 
,the peninsula,a channel or bayou puts out of 
the Ohio, and running across the neck, dis- 
‘ charges itself into the river on the other side 
of the peninsula:—That at low water of the 
Ohio, or when the river is less than ten feet 
above low water, the channel is dry, and the 
peninsula forms a part of the main land; but 
when the river is more than ten feet above 
low water (which is the case for a considera- 
ble portion of the year,) the peninsula be- 
comes an island, wholly surrounded by the 
water of the river;—that at that point the 
: river rises above low water from forty to fifty 
‘feet. The United States being the proprietor 
>of the land on the upper, or Indiana side of 
the river, as far as the limits of that State ex- 
tend, surveyed this peninsula, sold it out, and 
\issued a patent for it tothe purchaser. The 
State of Kentucky, which owned the.country 
‘on the lower and opposite side of the river, as 
, far as her limits extend, granted a land war- 
} rant to one of her citizens, who laid it dowe 
; on this peninsula, and obtained a patent from 
‘ that State for the same land covered by the 
} patent from the United States. The Ken. 
jtucky patentee then brovght an action of 
ejectment in the Circuit Court of the United 
States, held in the State of Kentucky, against 
‘the claimant under the patent from the United 
} States, who was in possession of the land. 
Both Governments had granted patents for 
the same land. The title, it is plain, could 
not exist in both at the same time, nor could 
the land be within the limits of both States 
'—consequently one of these patents was of 


; 


_—_ 
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necessity invalid. The patent was void which te Counsel. Is not the inference irresistibie, 
had emanated from that Government beyond } that it was regarded by all, as too absurd to 
whose limits the land was situated. In this}be seriously advanced? On the trial of that 
state of facts, the Plaintiff’s case necessarily } case in the Circuit Court, it was insisted by 
rested on the sole question, whether the land } the Plaintiff’s Counsel, that the medium stage 
in controversy was within or without the lim-} of the river, between high and low water on 
its of Kentucky. If the boundary of Ken-} the upper side of the Ohio, was the boundary ; 
tucky (which at the time of the cession by} andthe Court was called upon so to instruct 
Virginia of the country beyond the Ohio to} the Jury. The Court refused to give it, and 
the United States, was a part of Virginia, } instead thereof, instructed them that the low 
and has therefore now the same river boun_ water line, on that side of the river, was the 
dary as Virginia,) extends, as is now claimed, | , boundary between Kentucky and Indiana. 

to high water mark, or the top of tre bank on ; This charge was excepted to by the Plain- 
the upper side of the Ohio, then it is plain the} tiff’s Counsel, and it came under the direct 
land in controversy in that case, was within} revision of the Supreme Court of the United 
the limits of Kentucky, and the Kentucky | ‘States, on writ of error. The instruction 
patentee would be entitled to recover the | given to the Jury was affirmed by that Court, 
land. The Court, therefore, in deciding a- tin all its points. Now this high and direct 
gainst the validity of the Kentucky patent, of ; }authority must be broken down before a de- 
necessity repudiated the top of the bank, or cision can be rendered in this case against 
high water mark, as the boundary. It is, these Defendants. This is admitted by the 
verhaps, worthy of remark, that the case was } Jearned Counsel, and hence his effort to over- 
tried in the Circuit Court, by Kentucky law- } throw it. Tadmit that this decision, how 
yers, and before a Court composed of Judges } ‘high so ever the respect to which it is enti- 
who were citizens of Kentucky, one of whom ' ‘tled, is not legally and strictly binding and 
was a Judge of the Supreme Court of the } conclusive upon the States on either side of 
United States. It was tried by men whohad} the Ohio. ‘T'hey were not parties to it, and 
an interest, and no doubt felt a disposition, to; had no opportunity afforded them to exhibit 
maintain the limits of Kentucky to their le-}their titles, and maintain their rights and 
gal, fair and fullextent. When the case was } claims before the Court, And this is more 
brought up to the Supreme Court of the United } emphatically true of the States on the North 
States, it was argued there for the Plaintiff, > West side of the river, which had no part or 
by counsel from Kentucky of tiie highest em-} + Ee i in the management or preparation of the 
inence in that State, and for the Defendant} ? case. The rights of the States came under 
by a member of the Virginia bar, then being} the examination of the Court incidentally in 
the Attorney General of the United States. a controversy between others, and cannot - 
And the final decision of the Court was pro- | ¢ therefore be conclusive ina direct issue made 
nounced by Chief Justice Marshall, who was } up between them, if they shall hereafter see 
himself a citizen of Virginia. The boundary} fit to settle their boundaries by an appeal to 
now contended for, as I have already said, } the Supreme Court of the United States, in 
would, if maintainable, have rendered the} the mode prescribed by the Constitution.— 
Plaintiff’s recovery in that’ case, certain and! And I shal! hereafter show, that certain facts 
irresistible. This could not have escaped the} were assumed as true, without any apparent 
Court or bar, especially a Court and bar so} investigation, both by the Court and bar,- up- 
composed; yet no such claim, as a boundary }on which the Court predicated the opinion 
at the top of the bank, or at high water mark,‘ that the low water mark, on thé upper side 
was set up, or even alluded to by the Court} of the river, is the boundary. Whereas’ if--’ 


or 
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* the title to the country beyond the Ohio, and 
its true history, had been put into the record 
in that case, so as to bring it within the reach 


The principle here stated shows clearly 
that the decision rested wholly on the as- 
sumption that Virginia was the original pro- 
of the Court, and call for a decision upon it,; prietor of the ceded Country, and that if it 
the judgment of the Court must have been, ; was erroneous, as I shall endeavor to prove it 
that the middle of the channel is the bounda- was, then the middle of the river is the boun- 
ry. All the parties to that case, both the i dary. The learned Counsel for Virginia 
Court and bar assumed, without eny ‘histori- } maintains that the bank of the river, as contra- 
cal investigation in the Court below, that } distinguished from the water edge at low wa- 
Virginia was the original proprietor of the} ter is the boundary. This distinction be- 
- country beyond the Ohio River; and that the | tween the bank or shore and the water which 
quostion of boundary was to be decided by ; composes the river at that stage which the 
the laws of Virginia,and by her deed of cession } Court denominates the “permanent river” did 
to the United States. ‘The case came up to} not escape the attention of the Supreme 
the Supreme Court of the United States made } Court in the case on which I am now com- 
‘upon this hypothesis, and in that Court its: >menting. ' Judge Marshall bestowed especial 
decision was predicated upon the record, as} ‘care upon it. He begins by citing the ian- 
it was presented to it. Proceeding on this }'guage of the deed of cession. He says, “she 
assumption, it was by a powerful analysis of} (Virginia) conveys all her right to the terri- 
those laws and of the deed of cession, for } “ ry situate lying and being to the North 
which Chief Justice Marshall was so emin- } “ West of the river Ohio.” And this territory 
ently distinguished, that he came to the con-} ; according to express stipulation is to be 
clusion, that the low water line of the river, “laid off into independent States. These 
was the boundary. In this way, the case {“ States then are to have the river itself,where- 
was presented in the best possible aspect for > ever that may be for their boundary. This 
a decision the most favorable to the claims} ! “isa natural boundary and in establishing it 
of Virginia. The erroneous assumption on}“ Virginia must have had in view the con- 
which the precise decision turned, therefore, ‘venience of the future population of the 
by no means weakens, but in fact strength-| Country.” 5 Wheaton 379. And further on 
ens the weight of the authority of that case‘at page 330 he says, “Wherever the river 
as against the States of Virginia and Ken-; i is a boundary between States, it is the main, 
tucky. Having assumed that Virginia had?“ the permanent river, which constitutes that 
the original title to the country beyond the | boundary; and the mind will find itself em- 
Ohio prior to the deed of cession, the learned $< ‘barrassed with insurmountable difficulties 
. Judge proceeds to lay down the foundation } ;“in attempting to draw any other line than 
principle on which the decision rested, in the} ce the low water mark.” In the last sentence 
following words, viz: “ When a great river is } of the opinion, he makesa direct and express 
“the boundary between two nations or States, ‘distinction between a river and its shore and 
“if the original property is in neither, and} ; says the States beyond the Ohio were toown 
“there be no convention respecting it, each} the shore of theriver. He says “the shores 
“‘ holds to the middle of the stream. But when, | of a river border on the water’s edge.” 5. 
“asin this case, one State is the original} Wheat. 385. Jn other words, the one is land 
“proprietor, and grants the territory on on® sand the other water. If therefore you have 
“side only, it retains the river within its own} g boundary by the river it is a water line of 
“domain, and the newly created State ex-} division—if by the shore, it is a land boundary 
“tends to the river only. The river, however} as contradistinguished from a water line, and 


“jis the boundary.” 5 Wheat, 379. in that case, the top of the bank would, pro- 























vi 

bably, be the boundary line. ‘In the passages } was executed; and which eventually, in the 
cited and throughout the opinion of the Court, } fullness and maturity of their development, 
the distinction is kept up between the river} will contain a greater number of people than 
and its bank—between a water line of boun- } the whole Union at this day. Every thing, 
dary anda line on dry land. ‘It maintains }there, is yet in its infancy. But already 
that the deed of cession granted the Country } towns and cities have every where sprung up 
«to the North West of the River Ohvo.”— on the river shore, and en ali the lines of in- 
That is to say te the North West of the per-} terior communication with it. That river is 
manent water of the river, and not to the North ; already the channel and thoroughfare of a 
West of the river bank, as is now contended } surprisingly active internal commerce. On 
for. And asa deduction from this doctrine, its shore, on the identical ground that is now 
he goes on to lay it down, that this low water in dispute, must be annually laid down, the 
mark is a fixed line of boundary. He uses {accumulated surplus product of the active in- 
these words, “the same tract of land cannot } dustry of millions of people, as the point from 
“be sometimes in Kentucky and sometimes in which to take its departure for the markets of 
“Indiana, according to the rise and fall of the ; the world. But this is not all; the great and 
“river. It must-be always in the one State,; important business of transhipment, with the 
“or the other.” 5 Wheat. 382. ' ‘ten thousand contracts incident to it, must 

But that eminent Judge did not content him- ; forever be done on this very disputed shore. 
self with resting on the strict meaning and} Upon it also must be landed, for distribution 
effect of the words of the deed. He goes in the interior, all those return supplies of 
further, and places his interpretation of it on! merchandise and commodities which minister 
broad and enlightened views of public policy. ‘to the wants and comforts of this great pop- 
He remarks that Virginia provided for the;ulation. Look, for example, at the City of 
erection of independent States in the ceded } Cincinnati, and picture in the imagination, 
Territory, and that in fixing their boundary, ; what may be seen there any day in the year— 
she “must have had in view the convenience } her lovely port crowded with steamers, and 
“ot the future population of the country.’’{almost innumerable other water craft, with 
And on this topic he also adds, “in great; their rich and varied cargoes—her wharves 
“questions which concern the boundaries of ; crowded with busy, bustling people, and with 
“States, where great natural boundaries are ‘every variety of merchandise—where con- 
“established in general terms, with a view tracts are making, and property changing 
“to public convenience and the avoidance of } hands, almost every minute of the day—ail 
“* controversy, we think the great object, where son this disputed ground ; and is it not a mat- 
“it can be distinctly perceived, ought not to ; ter of vital moment, that it should be known 
“be defeated by those technical perplexities } with certainty by what law these people are 
“‘which may sometimes influence contracts } to be governed, and their contracts regulated, 
“ between individuals.” while there in the transaction of their deily 

With the permission of your Honors, I will} business? Can any one fail to perceive the 
now make a practical application of the lib- {absolute necessity of a strong amd effective 
eral and enlightened views of the Court. In} local police, and a code of police laws to 
the short interval of time that has elapsed }control and keep in subjection the loose 
since the date of the deed of cession, three Sand disorderly masses of men thus congre- 
great States have risen up on the North ; gated together from the most distant parts of 
Western shore of the river, whose aggregate the country? Can it promote the conve- 
population, even now, exceeds that of the nience of the people of Ohio, or of those who 
whole confederacy when the deed of cession come there to do business, that the wharves 
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and shores of the river, and the water-craft }they fondly hope to attain, will render indis- 
lying there, shall be governed by such police ; pensable to their comfort and prosperity, that 
laws as Kentucky might choose to make?) you should have the power, at your will, to 


That the contracts made at the Ohio shore, : 
and on the boats attached to it, shall be gov-° 
erned by the laws of Kentucky or Virginia, of | 
which they know nothing, and were not even } 
thought of when they entered into them?: 
That the citizens of Ohio, while thus enga-’ 
ged, should be there arrested and carried into 

imprisonment by the officers of the opposite 

States, their contracts subjected to, and} 
their persons punished by laws made by men 

in whose election they have had no voice, and 
over whom they can exercise no control or: 
influence? Or would not these things, in any 

community whatever, be justly regarded as 

an intolerable grievance! Go into the City 

of Cincinnati, or into any town on the Ohio, } 
and ask its business inhabitants, what part of 

all their public streets, or places of resort, 

they could least afford to give up to the con- 

trol of the State on the opposite bank, and} 
they would tell, with one united voice, that } 
the wharf on the river, and the shore of the} 
river, were the last that they could surren-’ 
der. And of what use, let me enquire, would} 
this power be to you, if you had it; but to’ 
keep up and nourish an everlasting enmity 
between you and us, and administer food to a 
never-dying feud?! Does it comport with that: 
regard for “the convenience of the future: 
population” which the venerable Chief Justice ° 
says Virginia must have had in view in pro- | 
viding for the erection of New States on the} 


stop them all! Like all unfit, and misplaced 
power, it would be a curse both to you and 
to us, if you had it. It is true, that if you 
could make a final decision of this question 
im your favor, and should do it, you would, 
for the moment, quicken into life, a wild spirit 
of speculation. For who can doubt but that 
so soon, and as fast as steam would carry 
them to its shores, multitudes of adventurers 
would rush there to lay down your land war- 
rants upon the river shore between high and 
low water mark on the whole line of the bor- 
der States! I solemnly declare as a citizen 
of Ohio, that if you were ts offer us this pow- 
er over the Virginia shore, I would not take 
it as a gift—I would not accept a power that 
would bring with it perpetual annoyance, col- 
lision, and never-ending controversies be- 
tween those who are neighbors and whose 
interest it is, and ever must be, to be friends. 

Before passing from this topic to the next 
head that I propose to discuss, permit me, to 
enquire, whether, in case you hold that Vir- 
ginia has a right tomake arrests on the Ohio 
shore—that her laws both civil and criminal 
extend there, you will not thereby involve 
your own people, on your own side of the 
river ina like responsibility to the laws and 
jurisdiction of the State of Ohio! In a word, 
whether a regard to your own policy and con- 
venience would not admonish you to abstain 
from sucha decision? I shall endeavor to 





Ohio? Is it consistent with this statesman-; show that place the actual boundary where 
like and benevolent intention of Virginia, } you may,—at the top of the bank—at the 
that if the people of the new States have oc-} medium stage of the water—at low water 
easion to erect a wharf at the water edge—; mark—or in the middle of the-channel,—and 
tocarry arail way to the river—to lay down} Ohio has a right to do on the Virginia shore, 
@ suction pump to draw up supplies of water} whatever Virginia has a right to do on the 
for their steam machinery, or for the daily; Ohio side. When Virginia passed her act of 
wants of the inhabitants of their towns—in} Assembly in December 1789, to enable the 
a word, to approach the water and use it for} people of Kentucky to form a Constitution 
a thousand new and nameless purposes, which; and become a State, she proposed to Ken- 
the fast multiplying pursuits and wants of ; tucky certain conditions for her assent, which 


society, ia the progress ef that civilization | wer to be binding on both parties. One of 











9 
those conditions related to the Ohio river, and} from grant of concurrent jurisdiction that if 
proposed that its use and navigation along its; the river with the Virginia jurisdiction ex- 


course in passing Virginia and Kentucky,; tends on the Ohio side to the top of the bank, 
should be free and common to the citizens of} it extends with the Ohio jurisdiction to the 


< 


the United States, and that the resp-ctive ju-' corresponding place on the Virginia shore— 


risdictions of those States should be concur-; that if Virginia can make laws for the river 
rent with the States possessing the opposite shores ' beachon the Ohio side between high and 
of the river? This condition was assented to } low water mark—can serve process there— 
by the convention that formed the constitution ;can seize persons standing there and try 
of Kentucky, and the admission of Kentucky; them in her Courts for acts done there, so 
into the Union was an act of assent thereto: can Ohio do the same things on the Virginia 
by Congress. And thus vatidity and effect:shore. Need, I ask, whether the citizens of 
according to the form prescribed by the Con-; the City of Wheeling—of the Town of Par- 
stitution of the United States was given to kersburg, or the people of Virginia who 
this compact between the two States, and is‘dwell on the banks of that river, would be 
binding and obligatory on both. That con-? satisfied or ought to be, with a construction 
dition or compact isin these words viz: “The; of this compact between Virginia and Ken- 
“yse and navigation of the river Ohio, so-far: tucky, that will bring the laws of Ohio to 
“as the territory of the proposed State (Ken-} operate on their persons, conduct and con- 
“tucky) or the territory which shall remain’ tracts, while engaged about their daily and 
“within the limits of this commonwealth} ordinary business at their Steam Boats, wharf 
“(Virginia) lies thereon, shall be free and; boats, and other craft lying at their shore; 
common to the citizens of the United States, ‘and not only that, but when they are on dry 
“and the respective jurisdictions of this com-' land between high and low water mark on 
“monwealth and of the proposed State on; their own side of the river! Nor need I say, 
“the river as aforesaid shall be concurrent: that it could not have been understood by 


“only with the States that may possess the op- 
“posite shores of the said river.” (See Hen- 
ning’s Virginia Statutes 13 Vol. page 19 Sec. 
11.) By every known rule for the interpreta- 
tion of Statutes, the word “river Ohio” found 
in this compact means the same identical riv- 
er neither more nor less than is meant by 
“Ohio River” in the act of cession passed by 
Virginia six years before. And here permit 
me, to enquire, what is jurisdiction? It is 


the right of dominion—of sovereign command | 


overany place—the right to make laws for it 
and carry them into execution; and all these 
rights where there is no convention respec- 


those who made this compact that the limits 
, of the river were as broad as is now conten- 
: ded, or that compact would never have been: 
; proposed without qualification or restriction 
;upon the jurisdiction of the opposite states. 
} It has not been claimed in the argument 
for Virginia, nor can it be successfully, that 
> Virginia by virtue of thisgrant of concurrent 
jurisdiction, acquired any rights beyond her 
}territorial boundary wherever the: may 
>be. It must be remembered that V’rginie . 
‘and Kentucky were the grantors of this juris-. 
: diction—the States on the opposite side are. 


; the Grantees—the latter have granted noth- 


ting them are exclusive of the rights ot all} ing—they must themselves become grantors 


others. See Vattel Book 2, Chap. 7, Sec. 
83-84. 

The lexicographers define the word concur- 
rent to mean, “joint and equal, existing to- 
gether and operating on the same objects.” — 
Kt follows then as an irresistable conclusion 


‘the line of their boundary, wherever that may 


before Virginia and Kentucky can come over 


be, which was created by the deed of cession, 
And thus we are brought back again to the 
question already discussed, and already set- 
tled in the case of Handley’s lessee vs, An- 
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“thony, viz: where is the boundary by virtue of } Sec. 226; Whedton’s law of ‘Nations } Vol. 
that cession! 3219. 220. 

I have closed the discussion of that ques-; I have already shown that upon the facts 
tion, and shall now ‘proceed to a second and} assumed, the ‘case of Handley’s lessee vs, 
much broader enquiry. That Virginiaduring} Anthony was decided right. I shall show 
the war of the ‘Revolution, set up a claim to}in the course of my ‘historical examination, 
the country beyond the Ohio river is unques-; that if the true facts in respect to the original 
tionable. But'l shall insist and endeavor to} title to the country beyond the Ohio had been 
prove that she never ‘had a valid title to it—} before the Court, and made a'part of the re- 
that her title not only to it, but to both sides’ cord in that case, the decision then must and 
of the Ohio was disputed by the confederacy ; would have been, that the middle of the Ohio 
and by other States—that they ‘claimed all; isthe boundary. *The Supreme Court of the 
that she asserted a right to—that in'the end} State of Ohio’has two or three times ac- 
she adjusted her claim by compromise as oth-} knowledged the authority of that case and 
er sovereignties are in the habit of settling > held in conformity to it that the low water 
their disputes—that it was thus settled and ‘mark on the Ohio side is the boundary. (See 
she relinquished her claim beyond the Ohio, } 2 Ohio Rep. ‘310; 11 Ohio Rep. 142; Nov. 
with the express understanding, that the ‘ac- ; No. 1843, of Western Law Journal, page 54.) 
ceptance of her act of cession was not to be; ~ But that ‘Court must be presumed not to 
taken as an admission by the confederacy,: have known, that Handley’s ‘Lessee vs. An- 
(who was the Grantee) that Virginia had a ; thony was decided 'vpon an erroneous assump- 

“ titie to the country ceded by her—that the} tion of facts. I shall now endeavor to es- 
separate and acknowledged right of Virginia | tablish the position, that the middle of the 
to the country on the lower and of the con-} stream is, in fact, the true legal boundary be- 
federacy to that on the upper bank of the tween Ohio and Virginia. “1 may as well re- 

Ohio begun with this compromise—and con- mark here that where a river or an arm of the 
sequently, that the rights of the States on the} sea divides two coterminous countries, the 

‘ opposite shores are co-eval with each other;' law of nations does not favor the exclusive 

‘and that this compromise controls and deter- ; claims of either, (such as is setup here by 

mines the extent and legal effect of the deed } Virginia) to the whole rivers. 

of cession by Virginie. Mr. Wheaton in his treatise on the law of 

If I can succeed in establishing these facts, ; Nations 1 Vol. 219-220 lays down the rule, 

‘which in a great ‘measure depend upon his. that where a navigable river forms the boun- 

‘tory—thenI shall have shown, that in the } dary of two States, the middle of the channel 
case of Handley’s lessee vs. Anthony, the js generally taken as the line of separation 

“Court and the parties fell into an error of} between them—that a claim of exclusive 

“fact in assuming that Virginia had the ori- ' property over rivers or portions of the sea 

‘ginal title to the Country beyond the Ohio,; contiguous to a country is not to be viewed 
and shall have brought this case plainly with-} with much indalgence—that the general pre- 

-in the principle of the law of nations already } sumption that each owns to the middle bears 

sadverted to, and recognized by the Court in} strongly against such exclusive rights—that 

‘that case viz: that “when a great river is the}they are to be strictly construed and'clearly 
‘boundary between two nations or States, if} made out. From this doctrine it would fol- 
the original property is in neither, and there } slow that if Leven prove it to be doubtful, 
be no convention respecting it, each holds to} whether Virginia had, in fact, a title to the 
the middie of the stream.” 5 Wheat. 379. country beyond the Ohio, then the middle of 
Vattel’s law of Nations Book 1. Chap. 23, the channel is the boundary. The learned 




















11 


‘ Counsel for Virginia founds the title of that: 


State to the Territory beyond the Ohio upon 
the charter of King James the first, in the 
year A. D. 1609, now commonly called, “the 
Virginia charter.” This is the same title 


upon which she vested her claim to it, at the 


period of the American Revolution, and when 
she compromised her dispute with the ‘Con- 
federacy. This appears from her act of ces- 
sion of the 20th of October 1783, passed to 


authorise her Delegates in’ Congress to con- 


vey the Country to the United States, and ‘fn 
the deed of cession made in conformity to 
the act on the Ist of March 1784. The lan- 


guage of the actofAssembly and of the deed 
of cession being, that they “convey, transfer, 





company, which was anciently called, “the 
London Company,” with his license to pur- 
chase and hold “any manner of lands, tene- 
“ments, and hereditaments, goods and chat- 
“tels within our realm of England, and do- 
“minion of “Wales.” ‘Hein the next place 


grants to the corporation, their successors and 


assigns, “all those lands, countries and ter- 
“ ritories, situate, lying and being in that part 
“of America called Virginia, from the point 
“of land, called Cape or Point Comfort all 
“along the sea-coast to the Northward 
200 miles, and from the said point of Cape 


Se Comfort allalong the sea coast to the South- 


“ward 200 miles, and all that space and cir- 
“cuit of land lying from the sea-coast of the 








“assign,and make over to the United States ; “ precinct aforesaid up into the land, through- 
“in Congress assembled for the bemefit-of}“ out from sea to sea West and North-West; 
“said States all right, title, and claim as well ‘and also all the islands lying within one 
“of soil as jurisdiction, which the said Com- } “ hundred miles, along the coast of both seas 
“ monwealth hath to the Territory within the; “ of the precinct aforesaid’*—to hold the same 
“ limits of the Virginia Charter situate, lying in free and common socage. See Henning’s 
“and being to the North West ‘of the River } Virginia stat. 1 Vol. 88—89--1 Vol. Hazard’s 
“Ohio.” (1. Vol. L. U.8. 474.) Coll. 64-65. 

I shall now proceed to enquire whether the; ‘The first thing that strikes us in reference 
Virginia charter did, in fact, furnish a found- gto the question we are now making is that, 
ation upon which that State could sustain a ‘that the fee to the country is vested in the 
title to the country beyond the Ohio or to: Corporation, their successors and assigns— 
any portion of the Territory West of the Al-}and not in the colony or people of Virginia. 
legheny mountains. To obtain a right un-} By the words “from sea to sea,” the Atlantic 
derstanding of the legal effect of this charter, and Pacific are supposed to be meant. The 
it is necessary to know what it, in fact, was grant begins by drawing a base line of 400 
—to whom and under what circumstances it; miles in length along the Atluntic -coast, of 
was grated. This Virginia charter, was not, which Point Comfort is the centre, the Nor- 
as the name now given to it, and that by } thern extreme of which would be “at or near 
which it is called in the act of cession would} Cape May in New Jersey, and the Southern 
seem to imply,a charter to Virginia, or to} termination at or near Cape Fear in N. Car+ 
the colony of Virginia, or to the people ef; olina. From one of these terminations a line 
Virginia; but it was a charter by James inj was to be drawn West, and from the‘other 
1609, to a company of gentlemen residing} North West, back into the land “from sea to 
principally in and about the city of London,sea;” but from which extremity the West 
and who by that charter were organized into} and from which the orth West line is to be 
@ corporation under the name and style ofrun, the grant does not specify. If the West 
“The Treasurer and Company of adventur-; line be drawn irom the Northern termination 
ers and Planters of the City of London for of the coast line, and the North West from 
the first Colony of Virginia.” By this char-}its Southern termination at Cape Fear, it 
ter, the King in the first place authorised this would leave the State of Ohio West of and 
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Beyond the grant; but as these two lines}penetrated from either ocean; and except 
would come together before reaching the sea, the line of coast’along its Atlantic border, 
the Virginia construction, and for that reason, } the vast region of country embraced within 
I'suppose the correct one, always has been; ‘the limits ofthis'grant, was a sealed book to 
that the West line must be drawn from the; the wor!d, of wliose contents all civilized men 
Southern termination, on the coast, and the} weré profoundly ignorant. At that day, the 
North West line from the other extremity’ idea‘of‘finding a passage between the Atlantic 
of the coast line. If the lines be drawn in and Pacific, through or around the Northern 
this way, the West line would strike the Pa- > part of the American Continent, agitated the 
cific in the Gulf of California some eight de- } minds of men, and deeply engaged the atten- 
grees of latitude south of the present bound- tion of Kings. Enough had been discovered 
ary line between the United States and Méx- } by navigators to excite their hopes, and great- 
ico. The other or North’ West line, would } ly to deceive them as to the real extent and 
cross into Canada some where between) character of this part of the continent. Sir 
Lakes Erie and Ontario, and strike the Paci- Francis Drake, not long before, from the top 
fic in the Arctic Circle:some' where North of } of a mountain in the Isthmus of Darien, had 
Behring’s Straits,embracing a portion of the }seen both Oceans. This naturally led to the 
Continent that would make not'less than for- {inference that the continent was a long’and 
ty-five or fifty States of equal extent of ter-) narrow strip of country. Some two or’three 
ritory with the present State of Virginia. { years before the date of this charter, a*smail 

The very magnitude of the grant is calcu-: English Colony had settled down near’ Point 
lated to astound ws. Thata territory uf such } Comfort, under the auspices of this London 
immense extent-should have been given away } Company, who in 1606 had obtained a charter 
by the Crown to a company of adventurers, }for a narrow strip:of country on the coast, 
who proposed to ‘plant a small colony there, } which, on account of that settlement, was 
seems to be all but incredible, and irresistibly ; made the centre of the new and second charter 
leads the mind to suspect that the grantor Ja-;in 1609: Smith, in his history of Virginia, re- 
bored under some great’ misapprehension or } lates a fact, which shows that at that time, it 
mistake. ‘T'o determine what effect the law’ was the belief in England, that the South Sea, 
of nations would give to this grant, it will} asthe Pacific was then called, was but a short 
be necessary in the first place, to turn our; distance from the Atlantic. He states that 
attention back to the state of things that then} im the year 1608, the year before the date of 
existed. And here I may as well remark}the charter, “they fitted up in England, a 
what I intended to have said before, that I ,“ barge for Captain Newton, who was after- 
fully agree with the learned Counsel for Vir- }“‘ wards a Deputy Governor of Virginia under 


- ginia, that in searching for the interpretation )“ the charter, which for convenience of car- 
4 I 


and legal effect of this charter—of the Deed ;“ riage might be taken into five pieces, and 
of Cession by Virginia to the United States—$‘‘ with which, he and his company were in- 
of the arrangement or compact between Vir- ;“ structed to go up James River as far as the 
ginia and Kentucky granting concurrent ju-}« falls thereof, (where the City of Richmond 
risdiction on the Ohio to the opposite States— }“‘ now is) to discover the country of the Mona- 
we-are to look wholly to the law of nations }“ kins; and from thence they were to proceeds 
—whose principles are broader and larger }‘ carrying their barge beyond the falls to convey 
than those of the common law, or any other } “them to the South Sea, being ordered not to 
mere municipal code. At that time, the North; « return, without a lump of gold or a certainty 
West Coast of America was wholly unknown} of the said Sea:’—The discovery of gold 
—the interior of the continent had never been} and of a passage into the Pacific, being the 
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two great ideas of that age in respect ‘to! written. It is plain Kings cannot grant whet 
America. dees not belong to them more than other men. 

Smith also givesan account of a voyage or} The law .of Nations forbids it. Ifit were 
discovery, which he made that same year} permitted, it would fill the world with conten- 
1608, from Jamestown up the Chesapeake ; tion and unsettle all public rights. Nor can 
Bay, and says, “that the tidings which were } they grant thet which belongs to nobody— 
“ brought on their return, gratified the expec-} that.which:has mever been subjected to the 
“tations of every one, that according to the ‘ actual possession, use and dominion of man. 
“relations of the Indians, the bay stretched in- See Vattel Book 1. Chap. 18. Sec. 203-204- 
“to the South Sea.” The charter was granted ; 205-206-207 and see note to Sec. 207. And 
the next year. Considering the state of the }this presents the question, how much of the 
knowledge of the geography of the country, }granted Country did the Crown of England 
there can be no doubt King James imagined own! To answer this enquiry satisfactorily, we 
he, in granting the territory from sea to sea, must resort to those principles, which have 
was disposing of a country of no great extent; been settled by the law of Nations. It isa 
inland; and fully accounts for what would ; tule of that law, that the first finder and ae- 
otherwise be incredible. Prior to this time, ' tual permanent occupier of an unknown un- 
hawever, the English navigators had explored inhabited Country, acquires an exclusive 
the coast of Virginia, and discovered its rivers, } property in and dominion over it; subject 
which, as already stated, had been followed } however to this qualification or exception, 
up by 2 settlement near Point Comfort. This } that the quantity of territory appropriated by 
by the acknowledged Jaw of Nations gave} him must be proportionate to his wants and 
title on that coast to the King of England; } his ability to use it. The general ruleis that 
and ifthe distance between the Oceans had, } the first discoverer and occupier acquires 
in fact, been as small as was then believed, ; title. Spain first discovered this Continent 
with a practicable water communication be- )and made the first settlement on it. She 
tween them, he would as that law was then therefore as the first finder and occupier 
claimed and is now admitted to be, have been claimed the whole of it. This was a spe- 
the proprietor of the whole Country embraced } cious claim; but it was resisted by other Na- 
within the terms of his grant. But if the} tions, and England was one of them, who 
King of England, had any just conception of} insisted on the qualification of the rule. To 
the Country, then he could not have granted } strengthen her claim, Spain applied to the 
away, or rather attempted to grant away all Roman Pontiff who was then in the zenith of 
this territory without, as I shall hereafter, } his power. The Pope, asthe Vicar of Christ 
show, a direct violation of the foundation ; on Earth, granted the whole Continent to 
principle on which he could alone support a} Spain, and forbid all ether Sovereigns oF 
claim to any part of the continent of Amer- people under pains and penalties from enter- 
ica. It is therefore quite apparent, that in j fering with it. No Nation in Europe, how- 
making this grant King James did not intend }-ever, except Portugal which had got a similar 
to overstep the law of Nations by disposing}grant from the Pope of the Countries be- 
of what didnot belong to him. And now, 1} yond the Cape of Good Hope, paid any at- 
am prepared to put the enquiry, what did the} tention tothis grant. England was foremostia 
charter, in fact, grant to this Company! I} resisting it, in insisting on the qualification 
answer, just as much as the crown of England} of the rule, and in sending out her navigators 
had title to—just as much as belonged to wt wae 9 explore the uninhabited portions of the 
no more. For all beyond that, the grant was} Continent, and in forming settlements on 
mot worth the parchment on which it bat such parts of i¢ as were vacant. This same 
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King James was particularly active in his} From a regard to the fitness of things, te’. 
opposition to this pretension of Spain. He} provide for the tuture wants and. business of 
sent out navigators on voyages of discovery; men, and to give ample but reasonable scone 
—granted charters and planted colonies.—} for the expansion of newly. formed commu- 
When he made this grant, a little band of his} nities, a somewhat liberal application has 
subjects had planted themselves on the eben! been given to these principles. It has been 
of Virginia, who altogether would. make.a}and is a received doctrine, that the nation 
small village, and could not possibly for cons | which first discovers a river and permanently 
turies.to come actually people the Country} settles on its waters, thereby acquires title to 
embraced within what are now known to be} all the: territory drained by,.it. And this is 
its limits—which are almost as large as all of} believed to be ag far, as these principles have 
Europe. If therefore he knew what he was} been extended, or their extension acknowl- 
granting, as we know he did not, he was} edged. On- that ground, the United States 
guilty of a gross violation of the principles of} now claim the. whole Country drained by 
his own government, and of the law of Na-;the Columbia River. - Great Britain does not 
tions.. Both England and the United States ‘deny the principle to this extent; but she dis- 
are nowengaged in a controversy about a? putes the fact of our prior discovery and set- 
large division of the Territory embraced in} tlement on the waters of that river. At the 
this grant—and both found their claims upon} date of this charter, neither the Ohio River 
discovery and settlement made near two hun-} nor any of its waters, nor the countries be- 
dred years afterwards. Vattel after laying: yond it, had been discovered, much less occu- 
down the rule, that,all mankind, have an} pied. Nor was it discovered or occupied for 
equal right to things that have not yet fallen; near or quite a century afterwards. To how 
into the possession of any one, and that they ; much country then within the limits of that 
belong to him who. first takes possession of; charter had the, crown of England a title, 
them, says, “but it is questioned whether a which the law cf. nations would recognise as 
“nation can by the bare act of taking posses-} valid! I answer, to so much as is divided by 
“sion, appropriate to itself countries which it}the rivers that flow into the Atlantic, and had 
“does not really occupy, and thus engross @ ’ been discovered by the English navigators, 
“much greater extent of territory than it is} followed up by settlement, and no more.— 
“able to people or cultivate, Its not diffi-{In other words, to the top of the Alleghenies; 
“cult to determine that such a pretension those highlands that divide the known from the 
“would be an absolute infringement of the} then unknown rivers. Beyond that the char- 
“natural rights of men and repugnant to the! ter was clearly a nullity, on the same princi- 
‘* views of nature, which having destined the’ ple that the Pope’s grant of the Continent 
“‘ whole earth to supply the wants of mankind ; was repudiated by the law of nations. Both 





' “in general, gives no nationa rissht to appro-' grants belong to the same cluss. It is plain 


‘priate to itself a Coyntry: except for the} Virginia must look to something else than to 
“ purpose of making use of it, and not of hin-} that charter fora title to the Country beyond 


| “dering others from deriving advantage from; the mountains. And here permit me to ad- 


) 


“it. The law of nations therefore will not ac-} vance one step further. For the sake of the 


“knowledge the property ard ‘sovereignty of a’ argument, I will imagine that the charter did, 


“nation over any uninhabited Countries; except’ in fact, vest inthe corporation, a valid title 
|“ those of which it has really taken actual pos-} to all this boundless and unknown region.— 


 session—in which it has formed settlements, or; And now let me enquire, did it remain in 


|“ of which it makes actual use.” See Vattel,} force, and perpetuate and transmit an unex- 
| Book 1, Chap. 18, Sec. 208. ’ tinguished right to the countries down to the 


¢ 


? 
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date of the deed of cession in 1784? This} The King in this matter, appears to have ae». 
charter among other things provided for a} ted with fairness, and with a view to the wel- 
council of thirteen persons who were to hold} fare of the people.of the Colony. He con- 
their sittings in the City of London, in whom} firmed to them all their property, and all 
was vested the power to appoint to, and re-} rights to lands, which they had purchased of 
move from office the Governor and all other;-the corporation. It cannot be denied that the 
officers of the Colony, “and also to make, or~; King’s bench had full power to render this 
“dain and establish, all manner.of orders,} judgment; nor was the regularity of the pro- 
“laws, directions;. instructions, forms and} ceedings ever after called in question so far 
“ ceremonies of government and magistracy, ; as I can find. By this judgment, the people 
“fit and necessary. for, and' concerning the } of the Colony were placed on the footing of 
“ government of said colony and plantation.’} other subjects of the Crown, and their con- 
Hazard’s Co}l. 1. Vol. 67. The charter de-| nexion with the Corporation dissolved. The 
prived the Colonists of all power or voice inj Crown now again held the territory as it held 
their own affairs; and what made it all the; it before the charter—and thenceforth sold 
worse, they were to be governed by this coun out, or granted away, the vacant, lands at its 
cil three thousand-mileés off, composed of men} pleasure. If itbe urged that the vacation of 








who had no opportuuity to see with their ewn} the charter was a high-handed measure—an 
eyes, the bad effects of their follies, mistakes} unjust attack on the rights of the colony and 
or acts of oppression.. As might, have been}its people, and therefore the judgment of the 
expected, matters went on badly. with the; Court ought to be disregarded and treated as 
Colony. Complaints of abuses of the home} a nullity; and the. charter held to be in full 
Council, of the Colonial, Governors, and e force, the judgment to the contrary notwith- 
official oppressions on the colonists were per-} standing:—the answer is, that the Legisla- 
petual. This state, of things continued for; tive and public proceedings of Virginia prove 
fourteen years, when the King caused a writ; the very reverse of this.. It was natural, that 
of quo warranto to be issued against the Cor-; the corporators—the, men, who had thus 
poration for abuse of power.. At the Trinity ; been deprived of their property, should en- 
Term of the Court of King’s Bench in 1624,: deavor to get it back, and to obtain a renewal 
judgment was rendered against the corpora.; of their charter on which they had expended 
tion, cancelling the patent and ordering the} much money. They, as it appears, made the 
franchises of the charter to be resumed by ; attempt; but it was strenuously and success- 
the crown. See Chalmers Annals. 62. ; fully resisted by the people of the Colony.— 

Thus erded the charter, and the Crown by; About fifteen or sixteen years after the disso- 
the judgment of the Court became re-inves-} lution of the Corporation, the Governor and 
ted withthe fee of the land granted to the | Council of Virginia sent an inhabitant of the 
Corporation. In August of the same year, | Colony to. England of the name of Landis 
the King issued a commission appointing a on some public business. Instead of attend- 
Governor and eleven, Councillors to reside in ; ing to the mission on which they sent him, he 
the Colony, towhom the government, of its ex hibited a petition in the House of Commons 
affairs was committed. [1.Haz.. Coll. 189.]} praying for a restoration of the letters patent 
This Commissioner givesa history of the pro-; of incorporation to the late London Company. 
ceedings in the quo warranto—the judgment,; He was probably invited to this by the old 
and the causes for which it was rendered.—{ members of the corporation who lived in Lon- 
Thus Virginia became whatis commonly cal- don. When news of this proceeding came 
led, a Crown Colony, and so remained down} to Virginia, the Grand Assembly, as their 
wo. the date of the American Revolution.— General Assembly was then called, took the 
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‘matter inhand. According to theirstatement{ About thirty years still later, the Grand As- 


they had a. great and solemn debate on me: sembly sent certain agents to England to en- 
subject; which resulted in passing an act pre-; deavor to procure a modification of the Colo- 
faced by a preamble, or declaration (as they } ny government. Jn their correspondence with 
call it) setting forth their reasons for passing’ the officers of the crown the old charter is 
it. They commence by averring that Lan-; mentioned by them, in which they say, the oid 
dis had mistook the business on which they } charter was called in at the instance and for 


sent him—that he had no authority from them } the sake of the planters. [2 vol. Henning’s stat. 


to present the petition. They proceed to} 526.] It would scem to be quite too late, now, 
expatiate in strong and eloquent language: to set up or insist on the validity of a charter 
on the intolerable abuses of the old corpora-} which was vacated at the instance and for the 
tion, and on their comparative happiness and; sake of the early colonists—-that relieved them 
prosperity under their new government.—} from oppression—advanced their happiness 
They deny that they or the people of the col-} and prosperity—the renewal of which, they 
ony ever desired or sought after a restora-} never sought or desired, and firmly resisted. 
tion of the corporation, andthey say that“the; I have now done with all I propose to say 
“old corporation cannot by any possibility be; on the subject of the charter; and will next 
“again introduced withoutabsolute ruin and} direct my attention to the new government 
“the dissolution of the Colony.” And final- ; established in its place. 
ly tosum up the whole, they “declare andtes-; Virginia now became, and as I have al- 
tify to all the world, that they will never ad- ’ ready said, ever after remained, till her separ- 
mit the restoring of said company,” saving,; ation from the mother Country, a crown or 
however, to themselves, “a most faithful and; Royal Colony. And here permit me to ad- 
loyal obedience to his sacred Majesty their, vert to one important distinction between a 
dread Sovereign.” All this is followed by an} charter and a Royal Government. Whatever 
act declaring that any person who shall en- rights are secured by the charter cannot be 
the colony to a; infringed or altered by the crown without the 
all forfeit all his} consent of the Corporation; nor abrogated un- 


deavor to restore or reduce 
corporation or company shi 
estate within the limits of the colony, one; less by judgment of law founded on proof of 
haif to the informer, and the other half to; some act of omission or commission, which 


public uses. This act was passed on the Ist: works a forfeiture or dissolution of the Cor- 


of April 1641. See 1 Vol. Hen. Stat. 230.; poration. But where the government is foun- 


The history of Virginia shows that these; ded on Royal Commission, as that of. Virginia 
colonists had good reason to resist the resto-} was on the dissolution of the Charter, it is a 
ration of the corporation. The charter gov- mere creature of the Royal will—its bounda- 
ernment from the time of the first charter in} ries—its powers—all its machinery of gov- 
1606, had existed about {8 years before its}ernment, may be modified, altered or an- 
vacation. During that time more than nine} nulled at his pleasure and discretion. That 
thousand emigrants had been sent to Virgin-} the extent of the Royal provinces depended 
ja, and yet at the dissolution of the corpora- {upon the pleasure of the crown, who might 
tion, the colony was reduced to about eighteen alter their boundaries or dismember them at 
hundred. When this attempt was made to} will, see the case of Johnson vs. McIntosh 8 
restore the charter, the new government had Wheat. 543. 1 Story’s Com. 143. 
been in operation about the same length of} Numerous instances might be adduced, 
time, and the population of the colony had porlere ancient boundaries were restricted or 

3 


risen up to about twenty thousand. [1 vol. ;enlarged—where established Colonies were 
Marshall’s Life of Wash, 68.] ‘divided, and where two were united into one 
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by order of the King. - I'here was scarcely a}arable from the sovereignty.—(See Vattel 
province in America at the commencement ; Book 2, Chap. 7, Sections 79 to 84 inciusive.) 
of the Revolution, in regard to which this’ It follows also from the equality of nations, 
power had not been exercised, and in respect} in respect to which, the law is, that “what is 
to some of them in repeated*instances. ‘he permitted to one nation is permitted to all, 
authority of the crown to make these changes and what is not permitted to one is not per- 
seems never to have been questioned.; I’rom; mitted to any.” When the new government 
this distinction between a charter and a crown > was established in 1624, the same benighted 
colony, it results that the former has a vested | ignorance of the interior of the Country still 
right to its boundaries which cannot be chan-} prevailed that existed when the charter was 





ged or abrogated except in one of the modes granted sixteen years before. Neither the 
already stated; while a royal province has no ;river:Ohio nor any of its waters were known. 
such right. It therefore becomes a'l impor- ; Consequently the rightful limits of the ter- 
tant to look into the Colonial history of Vir- }ritory ef the Crown were still confined to the 
cinia, and see, what the crown in fact, did in ‘sources of. the rivers that flow into the At- 
respect to the boundary and limits of the lantic.. There was still only a feeble settle- 
province, while it remained a crown Colony. ; ment few in numbers, not exceeding eighteen 
The royal government was established ou“the ; huadred—comfined to tide water, and on the 
dissolution of the Corporation, without speci- decline. Itis therefore impossible to. ima- 
fying any boundaries,—-the King’s commission | gine, that the King in granting his. commis- 
merely declaring, that the persons to whom it ; sion, for the government of this little handiu! 
was addressed, were appointed the*Governor;of people intended under the name of “the 
and ouncil of “the Colony and Plantation Colony and plantation in -Virginia” to ex- 
in Virginia.” See Haz. Coll. 189. ;tend a government over the vast regien be- 

It isa specious argument on the side ef stween the Atlantic and Pacific embraced 
within the terms of the old charter. If he 
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Virginia to say,that if nochange was made in 
this respect, it is to be presumed the new gov-; intended to confine the: government to such 
ernment was co-extensive with the limits of) territory as in fact, belonged to the crown 
the old charters And I admit, if the “rown; whatever that might be, it waz-all right; but 
of England had owned all the Country em- if he intended to embrace more, he acted in 
braced within it, the argument would be sound-{ violation of the law of Nations, which is as 
But here again the principle of the law of na-}-obligatory on Sovereigns as on private per- 
tions returns in all its force, that the limits of }sons. (See Vattels’ preliminary Chap. See 
the new guvernment.must,..of necessity, be;7.) In the absence of proof to the contrary, 
restricted to the territorial rights vi the crown. / itis not to be presumed that he intended to 
The king could no more set up a government } offendagainst the Jaw.of nations by attempt- 
over a Country not his own, and where he } ing to set up a government over what did not 
had no subjects, than he could grant it away} belong to him, and where he had no subjects 
by charter. The arguments against bothare to be governed. If he was ignorant of. the 
thesame. This rule of the law of nations is; extent of Country between the two seas, and 
founded on the plainest principles of common } of the actual extent of his territory, as we 
sense and-of public policy. It results from} know he was, the law of nations will restrict 
the authority already cited to show how a na- the operation of his act to what was lawful. 
tion may acquire vacant territory .and estab-; This-is my answer to the argument, that the 
lish government, in it. It.results from the} new government must be presumed to have 
law of the national or high domain, as it is} been co-extensive with the limits of the old 
sometimes called, which is held to-be imsep- charter. In 1632, only eight years after Vir- 
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-ginia became a Royal Colony, Charles ist ; swer says, ‘that the half degree of datitude 
granted Maryland to Lord Baltimore. In ; must refer to the Eastern boundary on the 
1662, Charles 2d, granted Carolina to Clar-:Sea Shore. In this, he is doubtless, correct, 
endon, Carteret and others, and in:1680 he as before that time (1671) the Carolinas had 
granted Pennsylvania to Wm. Penn. All of} been granted on the South and Maryland 
these were within the limits of the old char-? on the North, both taken out of the old char- 
ter. Iwill now direct your Honors atten-} ter limits. 
tion toan item of history to show how this Question.—“What rivers, harbours, or 
matter, of the extent of the province, was un-} roads are there in or about your government, 
derstood here in Virginia in those times. ; and of what depth and soundings are they?” 

In the year 1670, the Lords Commissioners} Answer.—<Rivers we hive four, all able 
of Foreign Plantations sent out from Eng- | safely and severally to bear and harbour a 
land a series of enquiries, respecting’ Virginia, } thousand ships of the greatest burthen.”’ And 
addressed to Sir William Berkeley, who was {for the names of these four rivers he refers 
the Governor of the Colony and had been for >to his answer to a preceding question which 
thirty years; except a short interval in Crom- >} was, “What castles and ports are within your 
well’s time; and who, consequently, must have } government, and how situated.” 
known better than any other man, what were} Answer.—“There are five ports in the 
the limits and extent of the government over } Country, two in James River, and one in the 
which he had so jong presided. three other rivers of York, Rappahannock and 

Judge Marshall in his history, says of Sir} Potomac.” 

William Berkeley, that “he was highly respec-} Put these several answers together and 
table for his rank and abilities. He was still they amount to this. that Virginia for her 
more distinguished by his integrity ,by the mild- Eastern bogndary along the sea shore had half 
ness of his temper, and the gentleness of his} a degree of Jatitude—that in the interior, she 
manners.” ‘They were answered by him the; embraced the Country drained by the James, 
next year. These enquiries with their an-} York, Rappahannock and Potomac Rivers.— 
swers will be found in the.2 Vol. of Henning’s ' It is a perfectly plain and well defined gen- 
Virginia Statutes page 511 to 517. Mr. Hen- eral description of that part of the present 
ning prefaces them, with the remark, that “a‘ State of Virginia which is situated to the 
“ more correct statisticai account of Virginia, ; East of the Alleghany Mountains. This was 
‘at that period, cannot, perhaps any where} the Virginia of that day, as appears by the 

#‘ be found. The answers appear to have been } answer of the man, who for near thirty years 
“given with great Candor, and were from a} kad been its governor—a man of ability and 
“man, well versed in every thing relating to} integrity--an answer not casually, carelessly 
“the Country, having been for many years; or incidentally given; bet officially and durect- 
* Governor.” ‘ap with care and deliberation for the infor- 

To the question, ““What are the boundaries mation of that department of the home gov- 
and contents of the land within your govern- ernment, which had charge over the Colon- 
ment!” ies. Its correctness therefore can not be 

He answers:—‘As for the boundaries of; doubted. When enquired of “what rivers 
“our land, it was once great, ten degrees in} there are in and about his government!— 
“ latitude; but now it has pleased his Majesty } Does he name the Ohio as one of them, or 
“to confine us to halfa degree. Knowingly,}any of its great tributaries flowing into it 
“TI speak this—Pray God it may be for his}from the East, such as the Monongahela, 
“ Majesty’s service, but I much fear the con Kentucky, or Tennessee? He 
“trary.” Mr. Henning in a note to this an-}knew nothing about them, and if he did, then 
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itis plain he did not regard them as being }rise to some of the greatest events of the 
within his government. There is another;{next. Two years after Gov. {Berkeley had 
pmission in these answers, that shows that it ; given this information to the home Govern- 
was not then understood, as is now conten-} ment, the French, whose settlement at Que- 
ded, that the new government embraced all; bec was co-eval with that of the English at 
the Country within the limits of the Virginie ; Jamestown, penetrated through the great 
Charter. Pennsylvania was already within } Lakes, and passing over the Country from 
its limits. These answers were given nine} Lake Michigan, through the Fox and Wis- 
years before the grant to William Penn. The } consin rivers, entered the Mississippi, descen_ 

fact that he. does not name the Delaware or ; :ded it d thousand miles, and returned again 
Susquehanna among the rivers in his govern- into the Lakes through the Illinois river.— 
ment proves very clearly that he did not re-} The report of Joliet, a Missionary, who with 
gard that country as part of the then Virginia. a party of men, had performed this expedition, 
Those rivers and their location were well; excited the enterprise of Le Salle, a French 
known in 1671. Andifthe new government | Officer, whe explered the Valley of the Mis- 
was understood to embrace all the old charter ' : sissippi and in 1683, founded Cahokia, Kas- 
limits, would he not have regarded all of the ; kaskia and some other Villages, and return- 
territory,as within his government, andas stitl | ing to France laid before tae French Cabinet 
being a part of Virginia which had not been } »a scheme of forming an establishment at the 
granted away to Lord Baltimore in that quar- | mouth of the Mississippiand by a connected 
ter! And if so, would he have forgotten to}chain of settlements and military posts to 
name the rivers in Pennsylvania in his an- {draw acordon around the English Colonies 
swer! Judge Marshall, states that in 1622,{ which had no where penetrated beyond the 
two years before the Colony of Virginia was} Alleghany Mountains. The King of France 


; 
put into Roya) Commission, the settlements ‘ entered into the views of La Salle, and took 
had extended along the banks of the James,}immediate measures to carry them into ex- 
York, Rappahannack and even as far as the{ecution. This project was viewed for a long 
Potomac. It is very plain, that Governor ; time i by the English with little concern, and 
Berkeley regarded the Virginia settlements a little more than a wild chimera; but the 


the Coast, and the Country drained by the} French steadily pursued it for half a century 
rivers flowing through the settlements, as{or more, till they had possessed themselves 
embracing his government and the whole of;.of all the commanding points on the Waters 
it. This gives to the Royal Commission un-} of the Mississippi and St. Lawrence, with a 
der which he was acting, a reasonable inter-} connected chain of settlements from the Gulf 
pretation; while that now contended for by} of the St. Lawrence to; the Gulf of Mexico. 
Virginia, which would extend his government} It was then that the English awoke'to a con- 
to the Pacific, is most unreasonable and ex-} viction of the reality that their neighbors had 
travagant; as well as repugnant to the law of} laid the foundation of one of the most magni- 
nations, as has been already shown. But a} ficent empires the world had ever seen, and 
new state of things was now shortly to arise } which, in time, would overshadow, if it did 
—the curtain, which had so long hid in dark-} not destroy the power of Britain on this Con- 
ness the magnificent Valley ofthe Mississippi {tinent. But at that period the English had 
and its tributaries was suon to be drawn aside, vastly the advantage of the French in the 
and lay it open to the view of the world.—3number of their Colonial population. No 
Discoveries were now about to be made,}sooner were the English sensible of their 
which formed the basis of one of the grandest ; danger than disputes began to arise between 


political conceptions of that century, and gave; them and the Freach about their boundaries, 
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and especially about their respective: rights 


to the great Valley beyond the Allezhany : 


Mountains. 

The French claimed the Country, beyond 
the Mountains as the first explorers and first 
permanent oceupiers of it. 
ted their claim on the ground, that they were 
the first explorers and first permanent cccur 
piers of the Allantic coast, and that all the in- 
terior from sea to sea, was but an appendage 
to that coast. Judge Marshall, in his histo- 
ry, has stated the claims of the two.parties 
in these words—* While Great Britain claim- 
‘ed an indefinite extent to the West in con- 
‘sequence of her possession of the sea coast, 
and as appurtenant thereto, france insisted 
‘on conlining her tothe Kastern side of the 
Apalachian or Alleghany mountains, and 
‘claimed the whole countries, whose waters 
‘run into the Mississippi in virtue of her right 
a8 the first discoverer of that river. ‘Phe 
“delightful region between the summit of 
“ those untains and the 
“ the ol hich these two powerful na- 
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mount Mississippi, was 
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!; and it soon became appa- 
‘rent thatthe sword alone could decide the 
“contest.” (1 vol. Marsh. 352.) It wasso de- 
cided. ‘The capture of Quebec—the destruc- 
tion thereby of the seat of the french pow- 
er—the cession by France to England of Can- 
ada and of the whole Eastern valley of the 
th a small reservation near 
creat with which all 
Thus Great Britain in 1763 ac- 
» the country beyond the moun- 
[ hold that that 
foundation of 
law of na- 
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events 
quired title te 
treaty 
cession was the beginning and 

her title; for chapter of tl 

tions to which I have already callec at- 
tention Cc pointing out and pre- 
scribing the mode in which nations may ac- 
quire title to vacant and unoccupied territo- 
ry, Shews that the French had complied with 


izins by of cession. 
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; the waters of the Mississippi she maintained 
; uninterrupted possession of the country foy 
near three quarters of a century. Ohio holds, 
what in respect to Oregon is now the Amer- 
ican side of the’ question. Stoddard in his 
history of Louisiana says that prior to the 
time of the cession to Eng!and, the whole 
territory on both sides of the Mississippi sit- 
uated between the lakes and the Gulf of Mex- 
ico, and between the Mexican and Atleghany 
mountains, went under the general name of 
Louisiana—that part of it ceded to the En- 
glish lost the name. (page 71.) Assuming, 
then, that England by that cession for the first 
time-acquired a valid title to the Valley of 
the Ohio, the question presents itself did the 
crown attach it to Virginia! This it had an 
undoubted right to do or not, at its pleasure. 
For it is idle to say that the colony had any 
power or contro! over the king in this matter. 
{rom the time Sir William Berkeley in 1671 
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rs already spoken of, down to 
Treaty of Cession by France in 1763, no 
alteration, that I can find, was made by the 
crown, or by its authority in the limits of 
Virginia, unless the grant of Pennsylvania 
to William Penn in 1630 be regarded as such. 
‘his brings us down to within thirteen years 
of the Declaration of the American Indepen- 
dence. Let us now see what was done with 
the ceded territory by the crown during that 
interval. The treaty of cession by France 
bearsdate on the 10th of February 1763.— 
On the 10th of Qctober of that year, the 
King of England issued a royal proclamation, 
which has a most material bearing on this 
question. It commences by reciting that by 
the late treaty with France, the Crown had 
secured valuable and extensive acquisitions 
of territory in America; and proceeds to make 
known that letters patent had been issued for 
the establishment within the countries ceded 
to.the Crown of “four distinct and separate 
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all the conditions that law imposes; while En-? governments styled and called by the namsoy 
giand had complied with none of them. She;of Quebec, East Florida, West Florida and 
had neither discovered nor occupied the coun- ; Grenada.” It then nrarks out the boundaries 


try in dispute, or any part of it. That law 
also shows, that the claim of England, that 
her possession of the Al/antic coast in this part 
of America carried with it, as appurtenant to 
at, the whole interior of the continent or any 
part of it, beyond the sources of the rivers 
which discharge themselves into the sea on 


that coast was not even a respectable pretence 


of title. The title of France was the same 
with that by which the United States now 


claim the Valley of the Columbia river; with } 


this difference in favor of France, that. from 
the time when she first planted a Colony on 


‘of these governments, after which, it goes on 
to annex certain new districts of country to 
the provinces of Newfoundland, Nova Sco- 
tia and Georgia; but the country between the 
Alleghenies and the Mississippi is not inclu- 
ded in any of these. Having thus disposed 
of his newly acquired dominions, except the 
country beyond the mountains, he proceeds 
to make a disposition of that. He says that 
‘itis just and reasonable, and essential to his 
‘own interest, that the tribes of Indians with 
; whom he was connected, and who live under 
-his protection, should not be molested or Gis- 
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tarbed in the possession of such parts of his: as is now contended, or if it had been inclu- 
dominions and territories ashad been reserv- ; ded in it at any subsequent time, it cannot be 
ed to them for their hunting grounds; where-; doubted it was now severed from the province 
fore he forbids all governors of any of his: by this proclamation, and the province itself 
colonies to make grants for any lands, “beyond : confined to the sources of its Atlantic Rivers, 
the heads or sources of any of the rivers, which fall; that is to say, to the Alleghany Mountains. 
into the Atlantic from the West or North-West.’ ; The right of the Crown to do this, as has been 
And having thus prohibited all grants of lands; already shown, was unquestionable. This 
beyond the heads of the Atlantic rivers, he} proclamation, then, fixes the limits of the 
proceeds further in these words, “And we do} Colony of Virginia precisely where, and as 
“further declareit to be our royal will and} they were nearly a hundred years before, 
“ pleasure, for the present as aforesaid, to re-' when Sir William Berkeley gave his answers 
“serve under our sovereignty, protection and: on this subject; and precisely where they ever 
“ dominton for the use of said Indians, all the; were under the royal government, so far as I 
“land and territorves lying to the Westward of; can find. It follows as a necessary conse- 
“the sources of the rivers which fall into the; quence from this proclamation, that if the 
“ sea from the West and North- West as aforesaid. ; General Assembly of Virginia, either with or 
“ And we do strictly forbid, on pain of our; without the Royal sanction or confirmation, 
“ displeasure, a]] our loving subjects from ma-;had, prior to that time, extended the lines of 
“king any purchases or_settlements what-! any county over the limits of the reserved 
“ever, or taking possession of any of the: country, or if they, or the chief Executive Of- 
“ands above reserved, without our especiat+ficer of the Colonies, had made or promised 
“leave aad license tor that purpose first ob-; any unauthorized and unconfirmed grants of 
“tained. And we do further strictly enjoin: land, within the reservation, all such Acts of 
“ and require all persons whatever, who have} Assembly, and all such grants, were by vir- 
“ either wilfully or inadvertently settled them-; tue of this proclamation, effectually put out 
“selves upon any lands, which not having} of existence and annulled. And if any Act 
“ been ceded to, or purchased by us, are still; of Assembly/of Virginia to extend the limits 
“ reserved to the said Indians as aforesaid, of any county in the reserved territory were 
“ forthwith to remove themselves from such set-} passed after the date of the proclamation, or 
“ tlements.” (See 1 vol. L. U. 8S. 446.) if any grant of land within the reservation 

The government, at home, well knew from; was made by the Governor or Assembly with- 
the history of the past, that if the country be-; out the special license of the Crown, al! such 
yond the mountains, which was then inhabit-} acts and grants were not only nullities, but 
ed by powerful and warlike tribes, was in-}in direct and open violation of the positive 
cluded in any of the Colonial Governments,;and emphatic prohibitions of the proclama- 
encroachments would be made upon them by: tion; and could not Jay any legal foundation 


‘the people, which would be the signal for} for a claim of title to the territory after the 


new Indian Wars. For the security, there-; separation of the Colonies from the Crown. 
fore, of his Colonies, as well as because it; They were as nugatory as would be an Act 
was “just and reasonable’? that they should; of the now Territorial Legislature or Gover- 
have a country for their hunting grounds free; nor of owa to extend the limits of its coun- 
from molestation, he thought proper not to;ties into Oregon, or to grant lands there, 
make a province beyond. the mountains, nor; without authority of Congress. I can per+ 
to attach it to any Colony; but “to reserve it} ceive no difference between the two cases. 
under his own sovereignty, protection and do-; We must not, therefore, lose sight of the fact, 
minion, for the use of the Indians.” And to} that during the whole time of the Royal Gov- 
carry his intentions more effectually into ex-} ernment, the question is, what did the Crown 
ecution, and; to mark more emphatically his} do or authorise! Not what unauthorised as- 
determination, that this country so reserved} semblies, officers, or perscns did. And now 
and set apart, should not form a part of, or be} permit. me to enquire, did the Crown, after 
under any Colonial Government, he orders’ this proclamation, ever attach the country te» 
all settlers beyond the mountains forthwith to} served for the Indians under his own domin- 
retire from the reserved territory. It is not} ion, or any part of it, to the Colony of Vir- 
possible for language to be stronger, or the: giniat If it did, I have not been so fortunate 
intention of the Crown tu be more distinctly ; as to find the evidence of the fact. So far 
stated. If, in fact, the country beyond the: from doing that, a few years after the date of 
mountains, wae included in the Colony of Vir-{ this proclamation, and just before the break- 
ginia, by the Royal Commission of 1624,/ing out of the American Revolution, the 
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Crown had it in contemplation to establish a ginia, or that it would circumscribe it withim 
new province in that part of the reserved ter-: too narrow limits. On the contrary, it is 
ritory which lies between the Alleghany spoken of, not asa country within, but as the 
Mountains and the River Ohio, and North of} country on the back of Virginia. Mr. Madi- 
the mouth of the Scioto river, embracing the ; son, in a letter to Mr. Jefferson, in 1782, says 
whole of the present Western Virginia, and; that this letter will be used: in Congress to 
a part of the now State of Kentucky. In; prove that Virginia had no territory beyond 
1769, negotiations for the establishment of} the Mountains. (See 1 Vol. Madison’s pa- 
this Colony, were opened with the Crown, by} pers, page 119.) As already stated, I cannot 
Thomas Walpole, anda number of associates, } find that by any act of the Crown, the West- 
residing botl+ in England and America; and? ern Boundary of Virginia was,even during the 
were prosecuted till the terms of the grant,had} existence of the Colonial Government, ex- 
passed the King’s Council,. and the charter } tended beyond the limits prescribed to it by 
for the Colony had seen prepared and was} the proclamation of 1763. And this brings 
complete, except to affix the Royal seals to} me to the period of the American Revolution. 
the letters patent, when the whole business} It is here important to understand, correctly, 
was suspended by the breaking our of out rev-} what bearing the new relations created by 
olutionary disturbances. (SeeJour. of Cong.} the Declaration of Independence, had upon 
_ May Ist, 1782, 4 vol. 23.) } the question of right to the Crown lands, and 
During the pendency of these negotiations, what the parties to that declaration did in 
i notice of them was given to the Virginia au-; respect to those lands. 
thorities, ina letter from Lora Hillsborough, } “All lands, on the Continent subject to Eng- 
| then Secretary of State of Great Britain, da-} lish jurisdiction, which had not been granted 
ted July 31st, 1770. That letter; as-appears’ away by the Sovereign, were the admitted 
by the answer, was laid before the Council of} property of the Crown. When the Crown 
Virginia, and answered by President Nelson; was divested of the right of soil and jurisdic- 
on the 18th of October of that year. The tion, they both of necessity passed to, and 
following are extracts from the answer of the} vested in some other proprietor. No sooner? 
President and Council :— }therefore, was the war of the Revolution 
“ On the evening cf the day your Lordships } fairly opened and the Declaration of Indepen- 
letter to the Governor was delivered to me,}dence put forth, than the question to whom 
as it contains matters of great variety and these rightshad passed became an: enquiry of 
importance, it was read in Council, and to-} the deepest interest to the whole confederacy. 
gether with the several papers enclosed, it? All the States were greatly straightened for 
hath been maturely considered; and | now} the means of bearing their respective propor- 
trouble your Lordships with their, as well as tions of the expenses of the war. All attach- 
my own, opinion upon the subject of them.”’;ed a very great and probably undue impor- 
“We do not presume to say to whom our gra-; tance to these lands, as a source of revenue, 
eious Sovereign shall grant his vacant lands,}or as a fund on which to obtain credit by 
nor do J set myself up as an opponent to Mr. } their hypothecation. Two sets of opinion, or 
Walpole and hisassociates.” * * * * sif you please, two parties sprung up about the 
“With respect to the establishment of a}right to them. One maintained that the 
New Colony, on the back of Virginia, it is a} States, respectively, had succeeded to the 
subject of too great political importance for } Crown lands within their limits. The other, 
me to presume to give an opinion upon.— that the confederacy, or nation, at large, had 
However, permit me, my Lord,. to observe,} succeeded to the rights and property of the 
that when that part of the country shall be-’ Crown, as a common fund. Many very dis- 
come sufficiently populated, it may be a wise} tinguished men arrayed themselves on differ- 
and prudent measure.” (See Papers of Cong. } ent sides of this question. Mr. Hamilton, for 
in State Dep. Nos. 30-77,—and 5 Vol. Rep.' example, held the latter opinion, and Mr. 
Committee, 2d Session 27 Cong. No. 1063,;Madison,the former. Those States whose 
page 55.) Colonial: limits embraced any considerable 
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d This letter of the President and Council of; amount of these lands, claimed that they were 
Virginia, the result of their joint delibera-}the property of the State, and that the right 


tions, seems to prove conclusively that no 
doubt existed at that time, in regard to the 
boundary of Virginia. No objection is made 
that the country about to be erected into a 
Province, was a part of the Colony of Vir- 


of the Crown, by the Declaration of Indepen- 
dence, had passed to the State sovereignties, 
where the lands happened to be. ‘Those, on 
the contrary, who had none of these lands 
within their limits, claimed that all “pe 
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lands and crown property, had passed to the 
nation; on the principle, that what was ac- 
quired and conquered by the common effort, 
blood and treasure, was by the law of na- 
tions and of justice, the common property of 
all. Seven States, embracing within their 
limits large bodies of these lands, insisted on 
the right of the State Sovereignty—the other 
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country West of the Alleghany Mountains, 
there were three distinct claimants, and for so 
much as was covered by the respective claims 
of Massachusetts and Connecticut, there were 
no less than four parties setting up title to 
the same Crown lands. When Virginia, in 
1776, came to form her State Constitution, 
she embraced within the limits, she assigned 


six, strenuously insisted on the right of the; to herself, all the territory claimed by the 
Nation, and thus the controversy forthwith} Confederacy, and by each of these States.— 
found its way into the Congress of the Con-; In fixing her boundaries, the Constitution, in 
federation, where those who maintained the first place, ceded and released to the people 
the rights of the nation, demanded that the; of Maryland, Pennsylvania, North and South 
property of the Crown that might be wrested Carolina, all the territories contained within 
from it, by their united efforts, should be ap-{ their charters, and which, as has been already 
plied to maintain the war or pay the debts in-; shown, were within the limits of the Virginia 
curred by it. The States which advocated} charter of 1609. It then proceeds to declare, 
the right of the State Sovereignty to these} that “the Western and Northern extent of 
lands, evidently had a powerful motive to ex-; Virginia shall, in all other respects, stand a 
tend their territorial limits as far as possible. fixed by the charter of King James I. in the 
The stale and forgotten claims of the provin-; year 1609, and by the public treaty of peace ' 
cial governments to territory, were-diligently ; between the Courts of Great Britain and 
revived, and «s might, under such circumstan-; France in the year 1763.” (See 9 Vol. Hen- 
ces, be expected, were brought forward as; ning Stat. 118.) 
unextinguished and subsisting rights. That | Here is an assumption, that till that time, - 
controversy is now forgotten; but the history; Virginia by virtue of the charter of King 
of the revolution abundantly proves, that} James to the London Company, had been the 
nothing save the war itself, so deeply agita-’ proprietor of North and South Carolina, Ma- 
ted the whole country, as this question; and ryland, and Pennsylvania, all of whose terri- 
no other subjected the Union to so great peril ; tories are thereby ceded, released and confirmed 
and hazard. :to them respectively. Not only was this pre- 
In 1777, when the question of the Confed-; tence now for the first time set up; but this 
eracy came to be discussed, in Congress, it; old charter, which never did convey title to 
was found impossible to come to any agree-; the Colony of Virginia, but to a non-resident 
ment on this subject, and the Articles of Con-; Company—which had been vacated and dead 
federation were finally presented to the States , for more than one hundred and fifty years— ~ ‘| 
for their ratification, leaving this question un-; which, during all that time, had’been repudi- " 
settled, by omitting to make any regulation ated by the Grown and the Colony, and that 
about it. Some of the States, and particular-; repudiation enforced by a law of the province 
ly Maryland, claiming that these lands were imposing a forfeiture of the wHole estate of 
the common property of the nation, refused; him who should attempt to revive or restore 
to accede to the Confederacy for some years, } it, was now found to be a living instrument, 
on account of this omission, insisting strenu-;} and to invest Virginia with a valid title to the 
ously that a provision should be incorporated ; whole body of Crown lands beyond the moun- 
into the Articles of Confederation settling; tains. ‘This claim of Virginia »was remon- 
this controversy ; and finally, when at last un-} strated against by the Legislatures of several 
der the severe pressure of the war, which} of the States, in language of the bitterest 
rendered united. effort indispensably neces-;complaint.. There being six States on one 


sary to save the sinking and waning cause 
of the revolution, she did come into the Con- 
federacy, it was with a protestation that, by 
so doing, she waived no rights to her share of 
the public domain. Massachusetts and Con- 
necticut set up claims to a large extent of 
country beyond the Ohio, and New York 
claimed the whole territory beyond the Alle- 
ghany mountains, as within her jurisdiction. 

irginia claimed the whole, and the Confed- 


eracy also claimed it all. So that for all the 


side and seven on the other; Congress dared 
not, if it had the power, decide this disputed * 
question in favor of either party to the con-” 
troversy. It was clearly foreseen a decision ’ 
in fayor of either, would break up the con- 
federation, and ruin the cause of the revolu- 
tion. To obviate the necessity of deciding 
this question, resort was had to compromise, 
as all other public disputes are settled where 
an appeal is not taken to the sword. 
Virginia, ae will be seen hereafter, secu- 
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réd to herself, in the compromise, a title to} serious refutation.” The declaration and in- 
the country West of the Mountains, as far as } structions will both be found in the 10th Vol- 
the Ohio; though it was strongly remonstra-;ume of Henning’s Virginia Statutes page 
ted against by some of the States, who ob-? 548 to556—and the instructions will also be 
jected to her retaining so large a share of} found entered at large on Journals of Con- 


the Crown lands. As this controversy among 


the members of the Union, and in the Con-; 


federacy, was co-eval with the Declaration 
of Independence, it is apparent that no act 
done or Jaw passed by any State, during the 
dispute, without the assent of the claimant 
of the antagonist right, could in the least ben- 
efit such State, or give any’ validity. to its 
pretensions. 

Any laws, therefore, passed ‘by Virginia, 
whether in the shape of Constitutions or of 
ordinary Statute Laws, setting up exclusive 
aes to the country in dispute, could avail 

er nothing as against the rights~ of ‘other 
States, or of the Confederacy. "Weare |not, 
therefore, to resort to her constitution or laws 
passed during the controversy, to determine 
what her rights were. I put them out of the 
question, as evidences of right in her behaif. 
‘“T will now proceed to the legislative his- 
tory of the claim of Virginia during the Rev- 
olution, and show in what manner it was final- 
ly compromised. 





In December 1778, the Legislature of Ma- 


Tyland adopted a solemn declaration on the 
* subject of the Crown lands, and addressed 
‘eertain instructions in conformity to the prin- 
- ciples of that declaration to the members of 
Congress from that State, directing them not 
to accede to the confederation unless an ar- 
ticle or articles should be added thereto, ‘giv- 
“ing full power to the United States in Con- 
“gress. assembled to ascertain and fix the 
“western limits of the States -claiming to 
-- “extend to the Mississippi or South Sea, and 
‘expressly reserving or securing to the Uni- 
“ted States a right in common, in and to all 
“the lands to the Westward of the frontier 
“as aforesaid.” They also declare, “That 
“the exclusive claim set up by some of the 
“States to the whole western country by ex- 
“tending their limits to the Mississippi or 
- © Sonth sea, is in their judgment wthout any 
“solid foundation, and they religiously be- 


i gress of May 21st, 1779. 3 Vol. 281. 


About the same time, the applicants to the 
: British Crown for a Colony back of Virginia, 
as already explained, and who claimed to own 
the country by virtue of a cession of it, to 
‘them, by the Fort Stanwix Treaty of the 5th 
Sof Nov. 1768, petitioned Congress for a con- 
-frrmation of their rights, and to be allowed 
(to forma State.between the Allegheny and 
the Ohio above the mouth of the Scioto. See 
‘Journal of Congress of Sept. 14th, 1779. 3 
Vol. 359. Onthe 14th of December 1778, 
the Legislature of Virginia sent a’ remon- 
strance to Congress, in answer to this: peti- 
tion and also to’the declaration and ifstruc- 
tions of Maryland, protesting against’the 'ju- 
risdiction of Congress over the subject, and 
basing her claim to the Western territory on 
the Virginia charter, and her State Constitu- 
tion. See 10 Henning’s Stat. 559. The 
Fort Stanwix Treaty will be found in the ap- 
pendix to Butler’s history of Kentucky, pages 
390. 

When Maryland had accused Virginia of 
ambition—of having ‘adduced neither argu- 
ment nor evidence of claim “deserving a se- 
rious réfutdtion”—when she had solemnly 
declared that she would not accede to the con- 
federation unless this pretension was aban- 
doned—when the deepest anxiety was felt 
that Maryland should accede to the confeder- 
ation and put the government into motion— 
when she stood out on this point alone—when 
the destiny of the Republic was suspended on 
it, andready to fall—when Virginia therefore 
had every motive, in reply to Maryland, who 
felt herself aggrieved, to make such an exhi- 
bition of her rights as would satisfy the com- 
plaints of a sister State, and we find her put- 
ting forth on that remonstrance, no other 

‘foundation of claim than this charter, have 
‘we not a right to presume she had none oth- 
ser? This declaration of Maryland, it will be 
noticed, required all the States setting up 


Q 





lieve, will, if submitted to, prove ruinous to: claims to the Western country to relinquish 
“this State, and to other States similarly cir-; them to the United States as the condition of 
«cumstanced, and in process of time, be the ;her coming into the confederacy. In this 
“means of subverting the confedergtion.”— } critical state of things, when nothing but this 
They accuse Virginia of an ambition, by an} controversy prevented the ratification of ar- 
unjust extension of her territory, to build up} ticles of confederation—an act so indispen- 
a State that would overshadow the other; sably necessary to the prosecution of the 
States of the Union. They declare that Vir-! War—to the success of the Revolution and 
ginia had adduced neither argument nor ev-; the security of American freedom,—the State 
idence in support of her right, “deserving a‘ of New York which claimed the whole Wes- 
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tern country West of the mountains, instead’ are fully persuaded the wisdom ofthe respee- 
of remonstrating, yielded to the request st tive legislatures will lead them “toa full and 
Maryland, and with a magnanimity that en-{ impartial consideration of a subjéét 8o inter- 
titles her to lasting gratitude, surrendered up ; esting to the United States; and so necessary 
her rights on the altar of her Country by pas-; to the happy establishment of the federal 
sing an act in February 1780, authorising her ; union; that they are confirmed in these expec- 
delegates in Congress by deed of conveyance { tations by @ review of the before mentioned 
tothe United States to restrict the Western } act of the legislature of New York, submitted 
limit of that State mr they should: judge vt to ty wens Fe - this = a i. 
pedient.” ‘This act bears the hofiorable and; pressly calculated to accelerate the federa 
parriotic title of “An act to facilitate the com- | Senasses by temoVing,as far as depends on 
pletion of the articles of confederation and: that State,the impediment arising from the 
perpetual union among the United States of; Western Country; and for that purpose to 
America.” See act at large in Journal of; yield up a portion of territorial claim for the 
Cong. of March Ist, 1781, 3 Vol. 582. ; general benefit. Whereupon Resolved, That 
_ The ect of New York, the declaration and ; copies of the several papers referred to the 
instructions of Maryland, and the remon-;committce bé transmitted, with a copy of this 
strance of Virginia were all referred to a ;Feport, to the legislatures of the several 
committee of Congress, who made a report; States,end that it be earnestly recommended 
thereon. On the 6th of Sept. 1780, their re-{ to those States who have claims to the Wes- 
port was faken up and adopted. stern Country to pass such laws and give 
As that report laid the foundation for the; their delegates in Congress such powers as 
compromise that was finally made of this ag-{ may effectually remove the only obstacleto a 
itating questién, and as showing the deep) final ratification of the articles of confedera- 
éoncern fe!t by Congress on this subject, } tion; and that the legislature of Maryland be 
(about which Ihave already said it dared not! earnestly requested to authorise their dele- 
inake a decision,» it is entitled to especial] at-} gates in Congress to subscribe the said arti- 
tention, as an important historical document. cles.” See Journal Cong. of Sept. 6, 1780, 
The report was transmitted by Congress to; 3 Vol. 516. 10 Vol. Henning’s Stat. 562. 
5 . ¢ rm: 7 . 
all the States, and as adopted was in these; This report shows that when the articles of 
Words—viz:— ‘ >confederation were debated, Congress had 
' “That having duly considered the several ‘ declined any investigation of the merits of the 
matters to them submitted, they conceived it) claims set up by the States to the Western 
unnecessary to examine into the merits or pol- ; Country—that the same thing was now again 
icy of the instructions of declaration uf the; done froma belief that no conciliation could 
Genera] Assembly of Maryland, or of the re-; in that way be had—a course founded upon 
tnonstrance of the General Assembly of Vir-; the evident conviction that no State would 
ginia, as they involve questions, adiscusston; yield its claims to another, and that an ex- 
of which wes declined on mature consideration, ; pression of opinion in favor of one and against 
be ne the pce of re ee were de- ; the other, would oe a poste ex- 
ated; nor, in the opinion of the committee,; asperation among the States. ey there- 
can such questions be now revived with any; fore beld up the example of New York to 
prospect of conciliation; that it appears: more; their imitation, and recommended to them to 
advisable to press upon those States which} make liberal surrender of portions of their 
can remove the embarrassments, respecting; claims. And while they held out this recom- 
the Western Country, a liberal surrender of} mendation of compromise to the States claim- 
pe ag “ their eedeciee hm since ; ing the a1 lands, yey r o aan time, 
ey cannot be preserved entire without en-; most earnestiy appeaied to Maryland to come 
dangering the stability of the general confed-} forward and complete the ratification of the 
eracy—to remind them how indispensably } articles of Confederation, and thus perfect the 
necessary it is to establish the federal — union and at the same time forever extin- 
on a fixed and permanent basis, and on prin-‘ guish the hopes of the common enemy, who 
ciples acceptable to all its respective mem-‘as the history of that day evinces flattered 
bers—how essential to public credit and confi-‘ himself that a disruption of the States would 
dence, to the support of our Army, to the vigor; take place out of this controversy. Maryland 
of our councils and the success of our meas-} moved by this appeal to her patriotism, in the 
ures, to our tranquility at home, our reputa-? month of January following passed an act 
tion abroad, to our very existence asa free,, (her instructions and declaration to the con- 
“overeign and independent people; that they’ trary notwithstanding) authorising her dele- 
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gates in Congress to accede to the articles of }sion of the territory beyond the Ohio River a 
Confederation; but with a protestation that ‘guarantee of the Country between the Alle- 
she did not thereby yield any of her rights to; ghany and the Ohio whieh was claimed by 
the back country; declaring that she did this | New York and by those petitioners. The 

















































because it had been said, that by her not ac-; object of this guarantee was to protect Vir- h 
ceding to the Confederation the common ene- ginia against these claims. The Petition of p 
my was encouraged to hope that the Union; these claimants, the acts of Cession of New d 
of the Sister States would be dissolved, and ; York, of Connecticut and of Virginia, were all ¥ 
that the enemy prosecuted the war “in expec-; referred to a committee of Congress to report C 
tation of an event so disgracefulto America;” thereon. As Virginia required this guaran- tl 
and to destroy forever any apprehension of; tee, the Committee were of opinion, that to e 
her friends or hope in her enemies that she} enable them to decide, whether the confed- fc 
would ever again be united to;Great Britain,’ eracy ought to enter into such an engagement, of 
she came into the Confederation, trusting to; it was incumbent on them to examine into ol 
the justice of the States laying claim to the: the title to the territory on both sides of the th 
back Country. The articles of Confedera-; Ohio, so that they might act undetstandingly tl 
tion were accordingly ratified by the Mary-;in the matter. The committee in their re- le 
land Delegation. See Journal of Congress: port, which will be found at large in the ti 
of'Feb’y. 12th, 1781. 3 Vol. 576. And of; Journal of Congress of the Ist of May 1782, | wy 
March Ist, following, 3 Vol. 586. ‘(See 4 Vol. 21,) state that they had a meet- &% a, 
Virginia likewise participating in the same‘ ing with the Agents of the States of N. York, 4 « 
sentiment of patriotism, in the same month; Connecticut and Virginiathat the Agents of 66 
(January 1781) passed an act yielding all her; New York'and Connecticut laid before them ‘6 4 
right and claim to the Country North West: “their several claims to the lands said to be « 
of the Ohio: but this surrender was clogged: “ contained in their several States together | 
with various conditions, of which, one was; “ with vouchers to support the same; but the “ 
that the United States should guarantee to her; “ delegates on the part of Virginia declining 9 « , 
all of her remaining territory on the South!“ any elucidation of their claim either to the “ t 
Fast side of the River, which included the; ‘lands ceded in the Act referred to your im « , 
present States of Virginia and Kentucky.—‘ “ committee,-or the lands" requested to be @ « , 
The acceptance of this Act of Session, was} “ guaranteed to the said State, delivered to: « " 
urged upon Congress for more than two years} “ your committee the written paper hereto «J 
by the Virginia Delegation in Congress, with} “ annexed, and numbered twenty.” That Ge «7 
great perseverance, when in May 1783, it was; paper is signed by the Virginia Delegation im J « ¢ 
finally refused by Congress, and a resolution; Congress, of which Mr. Madison was: one; 7 «¢ 
respecting the cession was adopted, of which,} and States the reasons, why they declined to | « yp 
I shall have oeeasion to speak hereafter.. To: comply with the request of the Committee to i cor 
a right understanding of the claim of Virgin-} exhibit before them the evidence on which sio 
ia, and of the mode im which it was finally; Virginia vested her claims It is not printed 3 Enc 
_ compromised,.it is necessary to state briefly; in the Journal of Congress; but the original @ far 
in this connexion, the grounds on which the? Manuscript will be found: among the unpub- %® rive 
refusal of Congress to accept this act of Ges-} lished papers of the Congress of the Confed- J the 
sion was placed, and the public transactions} eration in the State Department, in Book No. oke 
that preceded and led to.it.. When this first; 30, page557. It assigns several reasons for 7 pag 
act of Cession by Virginia was passed, the } their declination, the first and most material Cor 
New York delegation in Congress had not} of which is in these words, viz: “The acts of @ Mr. 
yet carried into execution the discretionary ;‘ Congress in compliance with which the @ to) 
power vested in them by.the Act of that State. ; “ above mentioned Cessions (meaning those @ the 
Connecticut had also passed an Act of Ces-}“ referred:to the Committee) were made, are @ nex 
sion of her claims. New-York it will be re-}“ founded.on the supposed inexpediency of @ gres 
membered claimed the whole Country be-: “ discussing the question of right, and recom- @ that 
yond the Mountains.. The claimants under} “ mend.to the several states having territorial @ of N 
the Fort Stenwix treaty, who,.as already} ‘claims in the Western Country, a liberal @ title 
mentioned, were petitioning Congress for a} “surrender of a portion of these claims for %@ other 
confirmation of theirrights and to erecta new} the benefit of the United States, as the @ 101. 
State, insisted on theirtitle to allthe present} most advisable means of removing the ‘A 
Western Virginia, and part of Kentucky. It} embarrassments, which such questions cre- @j Com 
“cc fro 


will thus be perceived, Virginia required from j * ated. To make these acts of surrender 
the United States as a condition of her Ces-‘ then, the basis of a discussion of territorial | 
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« rights, is a direct contravention of the acts of , “ to the United States by the State of Virgin- 
“ Congress, and tends to diminish the weight } “ ia, are within the claims of the States o 

“and efficacy of future ‘recommendations } “ Massachusetts, Connecticut and New York, 
“from them to their constituents.” I shall; being part of the lands belonging to the 
hereafter have occasion to remark that this; “ Six Nations of Indians and their tributa- 
paper is important to show how Virginia un- } “ries.” That “it also appeared that great 
derstood the Acts of Congress in compliance ’ “ part of the lands claimed by the State of 
with which thé States passed these Acts of; “ Virginia and requested to be guaranteed to 
Cession. The Committee go on to state; *‘ them by Congress is also within the claim 
that they have carefully examined the vouch-; “ of the State of New York, being alsoa 
ers laid before them, and obtained all the in-)“ part of the Country of the said Six Na- 
formation in their power respecting the state‘*‘ tions of Indians and their tributaries.”— 
of the lands mentioned in the Acts of Cession; They conclude by declaring that “the condi- 
of New York, Connecticut and Virginia—that ‘ “ tions annexed to said cession-are incompat- 
they had maturely considered the same, and; “ible with the honor, interests: and peace of 
that for reasons that are stated by them at}“ the United States, and therefore in the 
length, they are of opinion that the juwrisdic-;“ opinion of the Committee altogether inad- 
tion of the whole territory, owned by the six: “ missible.” 

Nations of Indians and their tributaries was; This report was debated in Congress from 
vested in New York—that the “colonies of? time to time, till the 4th of June 1783. Re- 
“‘ Massachusetts, Connecticut, Pensylvania,; peated efforts in various forms, were made 
“Maryland and Virginia had from-time to; by Virginia to obtain the acceptance of 
“time by their public acts recognized and ad-} this act by Congress; but without success — 
“ mitted the said six Nations and their tributa-; The letters of Mr. Madison, then a member 
“ries to be appendant to New York.” That} of Congress, written during this time, to be 


® “the crown of England had always consider-' found in the Madison papers, abundantly tes- 


' “ed and treated the said Six Nations and; tify to the deep solicitude and anxiety felt by 
“their tributaries inhabiting as far North as; him and his colleagues on this important 
“ the 45th degree of North latitude as appen-} subject. It ought here to be borne in mind, 
* dant to the Government of New York.—‘ that the States which held that the Crown 
“That by accepting this Cession (that of New; lands were the property of the nation, stren- 
« York) the jurisdiction of the whole Western ; nously resisted the acceptance'of this Act of 
“Territory belonging to the Six Nations and? Virginia chiefly on the ground, that it per- 
“ their tributaries will be vested in the United; mitted that State to retain the country be- 
“States greatly to the advantage of the U-;tween the mountains and the Ohio river; 
“nion.” Congress in pursuance to this re-; which they denied Virginia had any title to. 
commendation did accept the New York Ces-; And it certainiy is very difficult to show that 
sion. The territory of the Six Nations of; she had any more title to that, than to the 
Indians extended on both sides of the Ohio as; country beyond the river. Various votes had 
far West as the Wabash and Tennessee} been taken in Cungress, which were regar- 
rivers, the latter of which was at the date of; ded as equivalent to the rejection of this Act 
the Treaty of Fort Stanwix called the Cher-; of Cession; when finally on the 4th of June 
okee river. See Butler’s history, appendix,} 1783, on motion of Mr. Bland of Virginia, 
page 392. While these cessions were before} so much of the former report as related to 
Congress, and in the hands of this Committee, ; that act, was referred toa Committee of five, 
Mr. Madison, onthe 13th of Nov. 1781, wrote} of whom Mr. Madison was one, and Mr. Ells- 
to Mr. Edmund Pendleton, that he believed} worth of Connecticut, afterwards Chief Jus- 
the Virginia Cession with the conditions an-; tice of the Supreme Court of the United 
nexed to it would not be accepted by Con-} States, was another. Immediately on this 
gress. ‘That itseemed to be the opinion in; reference to the last mentioned committee, 
that body that an acceptance of the Cession the States which had opposed the acceptance 
ot New York would give the United States a} of the Virginia Act of Cession and looked 
title that would be maintainable against all the: upon it as rejected by Congress, took it up 
other claimants. 1 Vol. Madison papers page;anew. The Legislature of New Jersey in 
101. particular, which had constantly protested 

As to the Virginia Act of Cession, the; against permitting Virginia to retain the ter- 
Committee say, “that it appeared to them} ritory between the mountains and the Ohio, 
5 ‘from the Vouchers laid before them, that} ten days only after this last reference passed 
“all the lands ceded or pretended to be ceded’ new resolutions on the subject. They com- 





mence with expressing their surprise that‘ cannot but approve, to avoid all- discussion 
Congress after its former proceedings should ; “ of the territorial rights of individual States, 
again have taken up the subject of the Vir- ;“ and only torecommend and accept @ cession 
ginia Act of Cession, and setting forth their (“of their claims, whatsoever they might be; to 


objections to it they conclude by saying: “We 
* cannot be silent while viewing one State ag- 
“ grandizing herself by the unjust detention 
“of that property, which has been acquired 
“ by the common bloed and treasure of the 
“ whole, and which on every principle of rea- 
*‘ son and justice is vested in Congress for the 
“use and general benefit of the Union they 
“represent. ‘They doubt not the disposition 
‘“‘of Congress to redress every grievance that 
“ may be laid before them, and are of opinion 
“there can be no greatercause of complaint, 
‘*nor more just reasons for redress than in 
“the present case. They do therefore ex- 
“ press their dissatisfaction with the cession 
“of Western Territory made by the State of 
“Virginia in January 1781, as being far short 
“of affording that justice which is equally 
“due to the United States at large, and re- 
“ quest that Congress will not accept of the 
‘said cession; but that they will press upon 
“the said State to make a more liberal sur- 
“render of that territory of which they claim 
“so boundless a proportion.” ‘See Journa! 
of Cong. June 20th, 1783. 4 vol. 231. 

The last Committee made a report which 
was finally acted upon and adopted on the 13th 
of Sept. 1783. See Journal of that day, 4 
vol. 265. 

As was the casewhen the Articles:of Con- 
federation were discussed, and again when 
the recommendatory resolution of the 6th of 
September, 1780, was adopted, already sta- 
ted at large, so now'the committee, in pursu- 
ance of the settled policy then decided upon, 
abstained from making any enquiry into the 
title of Virginia to any part of the country on 
either side of the Ohio; buttook up the sev- 
eral conditions contained in the Act of-Ces- 
sion, giving to each of them a distinct consid- 
eration, approving seme and rejecting others, 
and laying down the terms on which they 
.would recommend to Virginia to make, and 
the United. States to accept a cession. On 
the subject of the last condition, which was 
the proposed guarantee of the country on the 
South-Kast side of the Ohio, the Committee 
say, “as to the last condition, your committee } 


‘vacant territory. Your committee conceive 
’“ this condition of a guarantee to be either 
unnecessary or unreasonable; inasmuch as, 
“if the land above mentioned is really the 
‘“‘ property of that State, there is no reason or 
“consideration for such guarantee. Your 
“ committee, therefore, upon the whole, ree- 
“ommend that if the Legislature of “Virginia 
“make a cession conformable to this report, 
“ Congress accept ‘such cession.” This re- 
port, after its adoption, was transmitted to 
Virginia, whose-Legistature, on the 20th of 
the next month, (Oct. 1783,) passed an Act 
of Cession of the country beyond the Ohio, 
in confornrity to the terms thus recommended 
by Congress, which was accepted by the U. 
States on-the Ist of March, 1784. See Jour. 
of'Cong. of that day, 4 Vol. 342.—1 Vol. 
Laws U. 8. 472. -Fhus, at length, was ter- 
minated, peacefully and happily, this long ag- 
itated and perilous controversy. ‘This second 
Act of Cession begins by referring to the last 
mentioned report, and accedes to the terms 
recommended by Congress. And thus that 


‘report, and: all the acts of Congress referred 
to-in that report, as evidencing ‘the policy 


Congress had adopted, and then adhered to, 
>in regard to the claims of the States, are, in 
fact, made a part of the Act of Cession, by 
this referenee, as much as though they were 
reeited at large in the Act, and are to be re- | 
garded as part of it, in fixing its interpretation 
and legal effect. The result of the whole | 
arrangement was, that Virginia surrendered 
-up the country beyond the Ohio to the Con- 
federacy, and the United States left Virginia 
-in the quiet possession of the country be- 
> tween the mountains’ and the river, to which 
they set up a claim in their own right, and as 
assignees of New York. It is thus an unde- 
niable fact, that a transfer of the claim of 
Virginia was accepted, for whatever t might 
, be, good or bad, without examination by the 
United States into its merits, or production 
ef proof of its validity by Virginia, which by 
the express understanding of both parties was 
) waived. 
This closes the legislative and documentary 


“are of opinion, that Congress cannot agree} history of the title of Virginia; and keeping it 
“to guarantee to the Commonwealth of Vir-} in view, we are now prepared to present, in 
# ginia, the land described in the said condi-; an intelligible form, the distinct question, up- 
*tion, without entering into u discusston of the; on which the claim now set up by Virginia 
“right of Virginiato the said jand; and that‘ to the whole river must turn. The principle 
“by the Acts of Congress, it appears to have } of the law of nations already adverted to, ae 
“been their intention, which the committee ‘ laid down by the Supreme Court of the United 











States, in the case of Handley’s lessee vs. ,,whi¢h commences with this passage; “I en- 
Anthony, 5 Wheat. 379, is “that where a}treat that you will not suffer the chance of @ 
speedy and final determination of the territo- 


great river is a boundary between two na- 


tions or. States, if the original property ts in? 


neither, each holes to the middle of the stream; 
but when one State is the original proprietor, 
and grants the territory on one side only, it 
retains the river within its domain, and the 


newly erected State extends to the river on- | 


ly.” I have already, by reference to the law 
of nations, shown that it leans strongly in fa- 
vor of an equitable partition of the river, and 
will hold the Nation or State that sets-up an 
exclusive right to the whole,-to clear amd con- 
clusive proof of title. Virginia sets up such 
a claim, and of course takes upon herself the 
burthen of proving that she had a clear right 
to the country on both sides of the Ohio.— 
And here the presents itself, has 
Virginia made, or can she make, clear and 
conclusive proof, that, prier to the-Act of Ces- 
sion, she had title to both or to either side of the 
river? I shall net repeat what Ihave already 
said on that head; but there is strong cotem- 


question 


porary inferential proof that Virginia had no: 


title or claim exéept what was founde d on the 


Virginia charter of 1609, .to which-I will 
briefly advert.. It will be recollected that as 
early as 1778, the claims-of the State of Vir- 
ginia to the western country, had been vigor- 
ously assailed -in Congress, and by other 
States of the Confederacy. Her pretensions 
had been denounced as unfounded, unjust and 
ambitious... Against. this denunciation, Vir- 
ginia had remonstrated to Congress as early 
a3 1779. All this was-calcuiated to put her 
people, and especially her public authorities, 
upon enquiry and examination into the evi 
dences and proofs of her title to the country 
in dispute. Nor was she wanting ii this du 
ty to herself. When the Committee to which 
the first Virginia Act of Cession was just 
referred, with those of New York and Gon- 
necticut, made their report in favor of the ac- 
ceptance of the act of New York, and the re- 
jection of that of Virginia, as already explain- 
ed, Mr: Madison wrote to Mr. Jefferson, siv- 
ing him a detailed account of the proceedings 
of the Committee, and of the course pursued 
by the Virginia delegation in Congress, and 
urged him to collect the documentary evidence 
necessary to enable them to meet the objec- 
tions raised against the title of Virginia. 1 


Vol. Madison papers, 106. It).appears from } 


that and other letters in the same volume, that 


< 


other distinguished gentlemen were applied to: 


for similar aid. Three months later,-he again 
writes to Mr. Jefferson a very urgent letter 


-clusive right to the-whole river. 


rial question by Congress, to effect your pur- 
pose of tracing the title of Virginia to her 
claims.”” He tells him thatin every event, it 
is proper to be armed with every argument 
and document that can vindicate her title; 
and informs him that in all probability, in ad- 
dition to her own claim of title, the Confede- 
ration would fortify herself with the title of 
New York, which State, he says, set up a 
claim to all the territory in dispute. He then 
proceeds to inform him in detail by what ar- 
guments the title of New York will be sup- 
ported, and that of Virginia opposed. Asal- 
ready mentioned, he about the same time, in 
a letter to Mr. Pendleton, (1 Vol. 101,) says 
itseemed to be the prevailing opinion, that 
the Cession of New York would give Con- 
gress a title which would be maintainable 
against all other claimants. It ts true that 
Mr. Madisouy in-all these letters, expresses 
confidence in the validity of the Virginia 
elaim. But it is equally certain, that though 
this controversy was kept up for four or 
tive vears, with “great excitement about it, 
both in Coagress and in the States, till the 
passage of the Compromise resolution of the 


13th of September, 1783, the Virginia dele- 
gation in Congress: were all that time ata 
loss to know on what ground, other than that 
of the old charter, to rest’ her claim to the 


country. The Madison papers do not show 
that by their own researches, or those of their 
the Virginia. Delegation were ever 
able to exhibit any-other documentary proof 
of title. Nor canl discover, on looking into 
Mr. Jefferson’s correspondence, that he was 
ever able to trace out a title for Virginia, or 
that he or others engaged in the same work, 
found any thing-of any value to ‘support it, 
not before well known to the public. Nor 
has the learned Counsel for: the Gommon- 
wealtir-now been able to exhibit any new 
proof of title not familiar to all at the period 
of the controversy. 

I think from what has been. said, it may 
now coinidently be asserted tat Virginia had 
no title to the country West of the Alleghe- 
ny Mountains}-certainly no such clear and 
conclusive proof of title, as the law of nations 
requires-her to make, as the sole condition on 
which she can sustain, as against Ohio, an ex- 
But here it 
may be, and has been said, that the deed of 
Cession admits title in the grantor—that the 
United States and ail claiming under them 


friangda 
iPienas, 


on this subject, [1 Vol. Madison papers -11%}*are estopped from going behind it te enquire 
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into the original right. This objection places debated, Congress decided that they would 
a great public question upon the nerrow basis } not enquire into the validity of the claim of 
ofa mere lega] technicality. When refuge is} any State; but that instead of such enquiry, 
taken behind it, what was said by the Supreme } they propused the States should by way of 
Court in the case of Handley’s lessee vs. An- compromise one and all convey their claims, 
thony,already cited,may be applied with much ; such as they might be, to the Confederacy, 
force, that “in great questions which concern } and in that way quiet the title and settle the 
the boundartes of States, where great natienal } controversy among the States about the crown 
boundaries are established in general terms,} lands, I have also shown that it was on 
with a view to public convenience and the avoid- ; that express ground that two years afterwards 
ance of controversy, we think the great object } Virginia declined to exhibit before a Com- 
where it can be distinctly perceived, ought; mittee of Congress her title to the country on 
not to be defeated by those technical perplexities,; the East side of the Ohio, which by her first 
which may sometimes influence contracts be-; Act of Cession she required Congress to 
tween individuals.’ But if it be admitted} guarantee to her, insisting that the resolution 
that the doctrine of estoppels is recognized } of 1780, in compliance with which she passed 
by the law of nations, as applicable toa trea-' her first as well as second Act of Cession, 
ty, deed or Act of Cession by one independ-} was founded on the very basis that no enqui- 
ent sovereignty to another, still it would not ry into the right or title of any State was to 
be applicable to this deed of Cession. Ifthis}be made, The Committee, on the contrary, 


were a mere naked deed of cession or con- ; thought that case formed an exception to this | 


veyance of the country, without reference to ; understanding, and that if Virginia required 
any extrinsic or antecedent tact, the question} a guarantee of country which she did not 
would fairly and fully arise whether the law; cede, that Congress ought to look into her 
would permit either party to resort tothe an-;title before becoming responsible for it.— 
tecedent or extrinsic facts, which induced one}in the next place; the Virginia act reci- 


party to make and the other to accept the;}ted in the deed, refers to the proceeding of | 


deed for the purpose of putting a construction} Congress of the 13th of September, 1783, 
on it. But if the deed contains recitals of} which thus becomes in law a part also of the 
facts or,,motives, or references to them, then{deed. That proceeding, or Act of Congress, 


the facts thus recited or referred to, become a} as itis called in the Virginia law, was noth- § 


part of the deed, and we have an undoubted; ing more nor less thin a report of Congress 
right to look into the facts to which reference } which has been already presented at large.— 
is made, and give them the same weight and} It wasa report coming from a Committee of 
effect as though the matter referred to were} which Mr. Madison, we have seen, was one, 
incorporated into the instrument at large.— upon the first Virginia Act of Cession, reject- 
Now this deed of Cession is of the latter class, } ing it, and explaining to Virginia the reasons 
and begins by reciting in full the eo As- } os not prensa 2 = Act, ars nt ng — 
sembly of Virginia of the 20th of October} the terms on which the Confederacy wou 

1783, which empowered her Delegates in Con- } accept a cession from that State. That re- 
gress to execute the deed. That act is not} port re-iterates and declares what the Dele- 
only a partof the deed, but it is the sole au-; gates of Virginia had before insisted upon 
thority on which the validity of the deed rests.}as a basis of a compromise, “that by the 
It is what is commonly called the power of} Acts of Congress it appears to have been 
attorney to make the conveyance. ‘That Act} their intention, which the Committee cannot 
of Assembly thus recited at large, in the deed, } but approve, to avoid all discussion of terri- 
begins by a recital of facts and of the motives ; torial rights of individual States, and only to 
that induced the Legislature to pass it. And}recommend and accept a cession of their 
for its motives it refers to certain public acts; claims, whatsoever they might be, to vacant 
or transactions which being referred to, we ; territory.” The Act of Virginia then goes 
have a right to look into, and treat as 2@ part} on to declare, that she passed it in eg A 
of the deed. The first public act thus refer-;¢y to this recommendation of Congress. in 
edto, is the resolution of Congress of the 6th ; view of these facts, thus made,by recitals and 
of September 1780, recommending to the} references, a part of the deed of Cession, how 


States setting up claims to vacant lands, te} is it possible for Virginia to say that Con- 
make cessions of them to the confederacy. { gress, by accepting the deed of cession, ad- 

I have already shown that when that reso-; mitted her title to be good! Might not the 
lution was passed, as well as prior to that} same claim, with equal propriety, be set up im 
time when the articles of Confederation were ‘ favor of the Cession of New York, Maasa- 
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title, and as the parfies then agreed they 
would not look into the validity of the title 
their claims in response to the same res-; of either, both are bound by the agreement, 


chusetts, and Connecticut, who also became } 
parties to this same compromise, and ceded 


olutions of Congress? The cession of all} and must live byit. If the title on each side 
put together make one great result—one } of the river be co-eval, I will show hereaf- 
whole—one compromise of conflicting preten-}ter where the law of nations will fix the 
sions. ‘It may be further added, that as the} boundary, after having shown what that law 
last Act of Cession refers to the report of :defines a compromise to be.—*Compromise 
Congress of 1783, to show what motives gov- }“ is a methed of bringing disputes to a peace- 
erned Virginia in passing it, and as that re-;“‘able termination. It is an agreement by 
port, in its turn, refers in general terms te} which, without precisely deciding on the 
the prior acts of Congress on that subject, to} “justice of the jarring pretensions, the par- 
show their intention, the whole body of the ;* ties recede on both sides, and determine 
prior proceedings of Congress are thus, vo $e what share each shall have of the thing in 

; 

2 


ween 


fact, laid open to our examination, and we }“‘dispute, or agree to give it entirely to one 
] i th ll in giving }“‘ of the claimants on condition of certain in- 
- the deel ‘ot Virginia. ite legal effect. i te deuifestions granted to the other.” (Vat- 
shall hereafter state what the law of nations ; tel’s Law of Nations, Book 2, Chap. 18, Sec. 
defines a compromise to be. I yer ee af ig : ae i 
present, assume that the Cession of Virginia, } he first of the two modes of Compromise 
and of the other States, was the. result of a; here stated by Vattel describes with perfect 
compromise, in which, in accepting the ces-;accuracy the condition of the parties to this 
sion, the validity of the title of no one of the } dispute and their manner of settling it. The 
ceding States was admitted, or intended to oe Confederacy in its own right and as the 
admitted, by the Confederacy; but the con-}grantee of. New York claimed the whole 
trary was expressly declared and under-§ Country West of the Mountains on both sides 
stood, as one of the terms and conditions of{of the Ohio. Virginia claimed the same.— 
the csnasiens. It follows from this, that “Without snateanh deciding on the justice 
in all controversies about the title to the} of their jarring pretensions the parties recede 
country that was in dispute, (being all West ; on both sides, and determine what share each 
of the Alleghanies,) we are bound either to} shall have of the thing in dispute.” Where 
look to this compromise as the origin and ba-} indeterminate rights are thus rendered definite 
sis of the title, or if not, then we are at liberty | and a dispute afterwards arises about them, 
to go back into the prior title, without re-}common sense and the plainest necessity 
gard to the cesston. I have already shown} dictate that both parties must be referred 
that Virginia had no title prior to that time, ; back to the Compromise, that is to say, to 
and will not repezt what has been said on} the time when the right was rendered defin- 
that subject. In my opinion, the compromise ite and no taluactnat back of it is to undo 
is the foundation of the title, and both parties the Compromise, render it a nullity and again 
are precluded from going back of it to enquire ; involve the parties in the very difficulty which 





into the prior claim. The deed of cession is} 
to have a legal effect and operation, accor- } 
ding to the terms of the compromise, and the | 
understanding of the parties at the time it 
was entered into. Both parties to the cession 
claimed to own the country on both sides of 
the Ohio. Both expressly agreed tiat the title 
of neither should be enquired into by the other 
—that no decision should be made or opinion 
expressed by either as to the goodness of the 
title of the other. That the dispute should 
be settled by leaving Virginia, in possession 
of the territory on one side of the Ohio, the 
United States taking that on the other side 
of the river. Before that time, both set up a 
claim, but neither had an admitted title to 
either side of the river. In this view of it, 
the title to each side of the:river is co-eval 
with the other. Neither can assert a prior 


~ 





it was the aim andend of the compromise to 
avoid. Mr. Madison was for a long time 
earnestly engaged in endeavoring to bring 
about a Compromise of this dangerous dis- 
pute and the Country owes him an infinite 
debt of gratitude for his labours in so good a 
cause. Thisis evidenced not merely by his 
course in Congress, but the Madison papers, 
show that he had it near to his heart and re- 
mained in Congress to effect it. In a letter 
to Mr. Edmund Randolph written on the 10th 
of Sept. 1782, he says, “every review I take 
of the Western Territory produces fresh 
conviction that it is the true policy of Virgin- 
ia as wellas of the United States to bring the 
dispute to a friendly compromise.” It was the 
next year terminated in the mode he desired. 
The application to this state of facts of the 
principle already so fully established that 





“where a great river is the boundary between} 

two nations or States, if the original property ; 
is in neither, and there be no convention res- 
pecting it, each hold to the. middle of the} 
stream” is both easy and unavoidable. : It ‘is? 
also just and equitable, promoting the conven- } 
ience of all and doing injury to none. I will 
now bring this long argument to a conelusion, ; 
by remarking that the channel of the river 
must have been understood to be the-bounda- > 
ry at the time of the arrangement. . One of 
the very first and immeasurably the most im- 
portant act ever passed by Congress respec- 
ting the ceded territory puts a practical con- 
struction on the cession wholly irrecbncilea- 
ble with the claim now set up by Vi irginia to 
the whole river. In the cele! d ordinance 
of 1787 for the erection ef a gov:rnment in 
the Territory North West of the Ohio, it -is 
not merely declared, but mad 
Compact between the people o 
and the people of the United States, irrevoca- 

ble except by common con the nav- 
‘‘igable waters leading rr ythe Mississippi 
“and St. Lawrence and other carrying pla- 
“ces between the same, shall be common high- 
“ ways and forever free, as well, to the inhab- 
“jtants of snid territory as-to the citizens of 
“the United States, and those of any other 
“States that may be admitted into the Con- 
“ federacy, without tax, impost or duty there- 
“for.” (11 Voi. Laws U-S. 479.) 

It is plain that ordinance was intended to 
embrace the Ohio. It has-always been so un- 
derstood.. Men of tender: eonseiences, and 
having constitutional scruples, have in these 
latter days voted appropriations tu clear out 
and improve the navigation of the Ohio, on 
the express ground that this compact had 


rate 


article of 
Territor "y 


vay an 


tate 


nsent, that os 


imposed a duty on Congress and given it a} 


power over the river, which it does not pos- 
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to regulate the 


: portance of 
» which it as 


like 





7 


sess over rivers not embraced by the ordi-- 
nance. Indeed it is the principal. river in- 
cluded within the terms “the navigable wa- 
ters Jeading into the Mississippi.” If the 
Ohio do in fact. belong exclusively to Vir- 
ginia, then it is plain, this compact so far as 
that great river is concerned is as much a nuk 
lity, as though the-ordinance had undertaken 
navigationof the James or 
any other river within. thesadmitted territory 
of Virginia. Covsidering the very great im- 
this regulation, and the care with 
inserted into the ordinance, not 
as an ordinary act of legislation merely; but 
put, orn accountof itsweight and consequence, 
above all future sepeal or alteration by Con- 
gress alone, it is not a little remarkable, if 
Virginia ownedsthe river, that this ordinance 
was reported bya member from Virginia, and 
came from a committee of five, of whom two 
were-from that State,—that on its passage 
the name of every member from Virginia-is 
found recorded in favor of it, and indeed - of 
the whole Congress, with one solitary dis- 
senting vote from the State of New York.— 
[fat thatearly day, it had been understood 
Virginia owned the whole river, that ordin- 
ance could not have passed with such extra- 


ordinary unanimity, much less with the en- 


tire vote of Virginia.for it,’ I now leave the 
case, with a» firm eonviction, that the claim 
now set up in behalf of Virginia cannot be 
maintained—-that it is not for her interest it 
should be—thaty it-would be of no benefit to 
her, and of muci injury. to*Ohio, and witha 
firm persuasion that this enlightened 
Court will render a decision according to the 


law of the-land, ana such as shall best pro- 


mote the peace, harmony, convenience and 
common welfare of the people of both com- 
munities. ° 


* [The publisher, in justice to Mr: Vinton, deems it proper to say, that that gentleman has 


had no opportunity of reading the proof sheet 
to have it. free from typographicai errors, but 





of this Argument. Great care has becn taken 
it is still possible that some may be found. } 
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